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Pour plus de détails. voir Mohammed Larbi ben Othmane.
le droit tel qu'il est universellement reconnu. in le
rapprochement des législations —pour une mise a niveau
de la norme juridique dans la perspective de l'accord
de l'association Maroc Union Européenne. publication
du centre marocain des études juridiques 1967. p:17 et
suivant
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Voir a ce propos :

- Le Plan d’Action National en matiére de Démocratie et des

Droits de ’Homme au Maroc. in: HYPERLINK chttp://

www.ccdh.org.ma/spip.php?article568) www.ccdh.org.

ma/spip.php?article568

3 - Le discours de S.E.M Bruno Dethomas. Ambassadeur

de 1'U.E u Maroc. programme d'appui au plan national en

matiére de démocratie et de droits de L'Homme. Rabat 25

avril 2008
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24-].PierreNIOCHE. Scienceadministrative. Management
public et analyse des politiques publiques. Revue francaise
d’administration publique. N°23. Juillet-Septembre 1982.
p. 645

el 3 o el Slaledl 0585 ¢ (1) {1 el e i s - 25
93. 50 1989 ¢ sVl inkall (5 2lal dmolor ¢ rmslnd] ol 15

(oA bl el JUsYI LLass OVl G g« gy s dexl — 26
Ol G ga WLy bl el JUEsY @ J g & 55 555 il yand 550
46 o 20015 (OLSYI G gim bl U 5 I S 0 ol ) gt

8 .o ¢ mep IO ik I OLYI w1 - 14

el OLSY Ggim alladialalh) ol (ol e dazes - 15
2005 J; o ¢ JsYVdndall 38 LUl colalgd s olsld] — il 4o

16 - Résolution adoptée par Passemblée générale
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18 - Voir le discours du premier président de la cour
supréme Monsieur Driss Dahak. a 'audience solennelle
d’ouverture de 'année judiciaire 1421 de I’hégire 2001. in
actes de séminaire sur les conventions internationales et la
loi interne a travers la jurisprudence. publication de centre
de documentation d’information et de formation en droits
de ’homme:. 1ére édition. décembre 2002. p129-130
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e The Human Rights Issue and the Human Rights Movement. World Council of Churches, Geneva. (1982)

e Derechos Humanos y Limitaciones Politicas en las Transiciones Democraticas del Conosur. Coleccién Estudios
Cieplan, Santiago. (1991)

e «Moral Reconstruction in the Wake of Human Rights Violations and War Crimes». In: Hard Choices: Moral
Dilemmas Relating to Humanitarian Intervention. Edited by Jonathan Moore of the John F. Kennedy School of
Government, University of Harvard, and sponsored by the International Committee of the Red Cross. Rowman
& Littlefield Publishers, USA. (1998)

e Los Limites de la Tolerancia. Libertad de Expresion y Debate Publico en Chile. Lom Ediciones, Santiago de
Chile. (1998)

o «Truth, Justice and Reconciliation: Lessons For The International Community». In: Comparative Peace Processes
In Latin America. José Zalaquett Daher. Cynthia Arnson. Woodrow Wilson Center Press/Stanford University
Press, Washington, D.C. (1999)

e Procesos de Transicion a la Democracia y Politicas de Derechos Humanos en América Latina (1998)

o La reconstruccion de la unidad nacional y el legado de violaciones de los derechos humanos. (1999)

« «No hay mafiana sin ayer”: Andlisis de la propuesta del presidente Lagos sobre Derechos Humanos. (2003)

« Transparencia, rendicién de cuentas y lucha contra la corrupcién en América 2004. (2004)
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HOMMAGE

Ce premier numéro de la revue Tamkine était
prét pour publication bien avant la création du
Conseil national des droits de 'Homme, mais des
circonstances particulieres ont rendu impossible sa
parution au moment prévu.

Et pour rendre a César ce qu'il lui appartient, il faut
dire que I'ex-Président du Conseil, M. Ahmed Herzenni
a joué un role clé dans l'idée de création de cette
revue, ainsi que dans sa conception, sa forme et
son contenu, pleinement convaincu qu'il est, du rdle
de la diffusion des idées, de I'échange des opinions,
du dialogue et du débat autour des questions qui
intéressent le citoyen en général et des questions
relatives aux droits de 'Homme en particulier, dans|a
valorisation du citoyen marocain, son appropriation
des outils susceptibles de promouvoir son vecu, sa
culture et son apport au sein de 'Humanité, et son
imprégnation et son attachement a ses droits et
ses aobligations.

Si I'enrichissement du dialogue et du débat autour
des questions des droits de 'Homme et de la
démocratie est désormais une mission assignée
au Consell des droits de
vertu du dahir portant sa création, I'idée de créer
cette revue, en tant qu’'outil parmi les outils de cet
enrichissement, revét un caractere prospectif et
proactif indéniable.

national 'Homme en

Cetteclairvoyanceestdigned’'unepersonneducalibre
de M. Ahmed Herzenni qui a réussi @ accompagner
les changements de la société maraocaine sur le plan
théorique, scientifique, et sur le terrain, apprécier a
leur juste valeur les moments cruciaux de I'histoire
et adapter avec la sagesse, I'audace, et |'objectivité
requises, ses positions et ses choix, loin de toute
complaisance ou fausse rigueur.

Par consequent, le moins qui puisse distinguer

ce numeéro, c'est qu’il soit dédie, en guise de
reconnaissance et dhommage, a M. Ahmed
Herzenni.

Driss El Yazami
Président du Conseil National
des Droits de 'Homme
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ACKNOWLEDGEMENT AND TRIBUTE

The first issue of this magazine (TAMKINE) was
ready for publication before the creation of the
Moroccan National Human Rights Council (CNDH).
Some particular reasons, however, prevented its
publication at the time. CNDH decided, thus, to
publish it as it is.

It's noteworthy to say that Mr. Ahmed Herzenni,
President of the former Advisory Council on Human
Rights (CCDH]), played a key role in bringing this
magazinetolifeandinitsconception,formandcontent.
He was deeply convinced that the dissemination and
exchange of ideas and thoughts, dialogue and debate
on issues that interest Moroccan citizens in general
and issues related to human rights in particular are
very important and crucial. He believed that this
would upgrade the situation of Moroccan citizens
and help them own the appropriate tools to promote
and strengthen their position and presence in the
world, not to mention their attachment and respect
to their rights and duties.

As stipulated in its creating law, enriching dialogue
and debate on human rights and democracy is one
of the main missions of the National Human Rights
Council. The publication of this magazine is an
important tool in this regard. It has an undeniable
forecasting and anticipatory aspect.

This insight and clairvoyance are worthy of someone
of Mr. Ahmed Herzenni’'s caliber. He keeps pace
with changes in the Moroccan society, theoretically,
scientifically and in the field. He palpates the “pulse”
of crucial moments of history and adapts, with
the required wisdom, audacity and impartiality, his
positions and choices, away from any complacency
or misguided pretentiousness.

Being dedicated to Mr. Ahmed Herzenni, in
recognition and tribute, is the least that can
distinguish this issue.

Driss El Yazami
President of the (Moroccan)
National Human Rights Council
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HOMENAJE

Este primer nimero de la revista Tamkine estaba
listo para la publicacion antes de la creacion del
Consejo nacional de derechos humanos (CNDH),
sin embargo algunos motivos ajenos tardaron su
aparicion en el momento oportuno.

Para dar al César lo que es del César, hay que
decir que el ex presidente del Consegjo, el Sr. Ahmed
Herzenni, ha desempefiado un papel clave en la
creacion de esta revista, su concepcion, su forma
y su contenido. El sr Herzenni estuvo siempre
convencido del papel de la difusion de ideas, el
intercambio de opiniones, el dialogo y el debate
sobre las cuestiones que interesan al ciudadano en
general y aquellas relativas a los derechos humanos
en particular, en la valorizacion del ciudadano
marroqui, su apropiacion de los instrumentos para
la promaocién de su vivido, su cultura, su contribucion
en el seno de la humanidad y su compromiso con
sus derechos y obligaciones.

Si el enriguecimiento del didlogo y del debate sobre
las cuestiones de derechos humanosyla democracia
son nuevas misiones asignadas al Consejo nacional
de derechos humanos en virtud del dahir de su
creacion, la idea de crear esta revista, como una
herramienta de este enriquecimiento, reviste un

caracter prospectivo y proactivo innegable.

Esta clarividencia es digna de una persona del

calibre del Sr. Ahmed Herzenni que consigue
acompanar los cambios de la sociedad marroqui
sobre el plan tedrico, cientifico, y sobre el terreno,
apreciar en su justo valor los momentos cruciales de
la historia, adaptar con la sabiduria, la audacia, y la
objetividad necesaria sus posiciones y sus opciones,
independientemente de toda complacencia o falso

rigor.

Por consiguiente, lo minimo que puede distinguir
esta revista es que sea dedicada al Sr. Ahmed
Herzenni, a modo de reconocimiento y homenaje a
este hombre.

Driss El Yazami
President del Consejo nacional
de los derechos Humanos
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Editorial

La réflexion sur le lancement d'une revue du
Conseil Consultatif des Droits de I'Homme est
partie du constat d'un paradoxe que confirment
tous les observateurs et les intéresses, celui
d’'une contradiction flagrante entre la richesse de
I'expérience marocaine pratique dans le domaine
de l'établissement et le renforcement des droits
humains, plus particulierement
de la justice transitionnelle et de la réconciliation
nationale, d'une part, la pauvreté de cette méme
experience, lorsqu’il s'agit de son encadrement et

de son accompagnement théoriques, d'autre part.

dans le champ

Contentons - nous de considérer, a titre d’exemple,
ce qui a eté accompli dans le champ de la justice
transitionnelle et de la réconciliation nationale. Qu'il
s'agisse de reparation individuelle et collective,
d’élucidation de la vérité et de preservation de
la mémoire, de déclenchement de dynamiques
juridiques et institutionnelles et de réformer, tres
souvent les realisations de I'expérience marocaine
depassent, et parfois de
experiences, y compris celles qui sont, a tort ou a
raison, tenues pour étre les plus emblématiques.

loin, celles d’autres

Et pourtant, la théorisation de cette expérience
considerable reste en effet des plus maigres. Ni la
demarche elle -méme n’a été discutée dans ses
dimensions philosophiques, ses relations avec la
justice conventionnelle et ses implications pour les
themes du pardon et de la punition, entre autres;
ni le suivi de I'expérience n'a eté aussi attentif gu'il le

fallait ; ni finalement ses effets et ses impacts n'ont
été soumis a une évaluation rigoureuse. Et le méme
constat s'applique a d'autres champs du vaste
domaine des droits humains.

Notre propos ici n'est pas de disserter sur les
causes de ce déficit. Nous préférons supposer
gu’elles sont conjoncturelles et passageres, et que
I'une d’elles est le manque d’espaces de rencontre
et de dialogue dans notre pays. Et nous souhaitons

contribuer a reduire ce manque. C'est pourquoi
nous lancons cette revue.

« Tamkine » s’offre donc comme un espace ouvert
a tous les acteurs épris de droits de I'Homme,
notamment ceux et celles dentre eux qui
appartiennent aux milieux universitaires. Nous les
appelons a investir et s’approprier cet espace, car
en cette occurrence comme en d'autres le CCDH
ne prétend étre qu'un facilitateur.

Un dernier mot : pourquoi le titre de « Tamkine » ?
Parce que nous croyons que l'essence méme
des droits humains réside dans le concept de
« capacitation » ([« empowerment» en anglais).
Si en effet I'on peut admettre qu’au départ de la
jouissance des droits humains des initiatives de
I'extérieur, pour ne pas dire d’en haut, peuvent étre
nécessaires, il est certain que la durabilité de cette
jouissance requiert I'acquisition par les individus de
la capacité de pratiquer et de protéger leurs droits.

Ahmed Herzenni
Président du Conseil Consultatif
des Droits de 'Homme
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Editoral

The publication of a CCDH bi-annual magazine
respondstoaparadoxthatallconcernedstakeholders
have observed. Itis the striking contradiction between
the richness of the Moroccan practical experience
in the promotion and enforcement of human rights,
particularly in the field of transitional justice and
national reconciliation, on the one hand, and the
poverty of this same experience when it comes to
theoretical supervision and support, on the other.

Undoubtedly, what has been accomplished in
Moroccointhe field of transitional justice and national
reconciliation is considerable and often exceeds
what has been achieved in other countries, including
countries the experiences of which are considered,
wrongly or rightly, leading experiences, whether
in terms of individual and collective reparations,
elucidation of the truth, preservation of memory or
launching of legal and institutional reforms.

Yet, the theorizing of the Moroccan experience is
significantly behind. The philosophical aspects of the
approach itself nor its relationship with conventional
justice and its impacts on issues like forgiveness and
punishment have never been debated. The follow-up
is lacking as well. Results and impacts have not been

subject to rigorous evaluation. And the same applies
to other subjects pertaining to the broad field of
human rights.

The purpose here isn't to discuss the reasons
behind this deficit. We prefer to consider that these
reasons are transient and temporary, and that one
of them is the terrible lack of spaces to meet and
debate in our country. We would like to contribute
to filling this gap. That is why we are launching this
magazine.

«Tamkiny is, thus, a space open to any one enamored
of human rights, especially among academics. We
urge them to invest in and reclaim this space. The
Advisory Council on Human Rights (CCDH]), in this
endeavor like in others, is only a facilitator.

Why it is called «Tamkin»? Tamkin (empowerment)
is the essence of human rights. Even if we assume
that the enjoyment of human rights necessitates, as
a start, initiatives from outside self, if not from above,
it is certain that the sustainability of that enjoyment
requires the acquisition, by the self, of the ability to
practice and protect rights.

Ahmed Herzenni
President of the Advisory
Council on Human Rights
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Editorial

El lanzamiento de la presente revista por el Consejo
consultivo de los derechos humanos viene tras
la constatacion de una paradoja que confirman
todos los observadores y los interesados, la de
una flagrante contradiccion entre la riqueza de la
experiencia marroqui (practica) en el campo del
establecimientoy refuerzo de los derechos humanaos,
en su aspecto relativo a la justicia transicional y la
reconciliacion nacional, por una parte, y la pobreza
de esta misma experiencia, en términos de gestion
y acompafamiento teoérico, por otra.

Si consideramos solo los logros realizados en el
campo de la justicia transicional y la reconciliacion
nacional,podemosadmitirque hasidoimpresionante.
La experiencia marroqui, en materia de la reparacion
individual y comunitaria, el establecimiento de
la verdad y la preservacion de la memoria, el
lanzamiento de la dinamica de reforma en el campo
de democratizacion supera las demas experiencias
gue se consideran pilotas en este campo.

Sin embargo, la teorizacion de la practica que dio
lugar a estos considerables logros casi no es
comparable con la que se produjo en otros paises,
cuya experiencia practica en la materia ha sido muy
modesta. Ni el enfoque mismo fue debatido en sus
dimensiones filosoficas, en su relacion con la justicia
convencional y su impacto sobre cuestiones como el

del perdény el castigo, entre otros; ni el seguimiento
de la experiencia ha sido tan atento que convenia;
ni finalmente sus efectos y sus impactos han sido
sometidos a una evaluacion rigurosa. Y el mismo
puede decirse sobre otros aspectos del campo de
derechos humanos.

Nuestro propésito aquino es de hablarextensamente
de las causas de ese déficit, ya que preferimos
suponer que son coyunturales y transitorias, y
gue una de esas causas es la falta de espacios de
encuentro y didlogo en nuestro pais. Asi que esta
revista viene para reducir esta carencia.

« Tamkine » es un espacio abierto a todos los actores
concernidos por el tema de derechos humanos,
quienes invitamos a invertir y apropiarse de este
espacio, ya que en este caso como en otros el CCDH
pretende so6lo ser un mediador.

¢Porqué eltitulo «Tamkine »”? Porque creemos que el
concepto Tamkine/ capacitacion, [« empowermenty
en inglés) es la esencia de los derechos humanaos. Si
admitimos que el disfrute de los derechos humanos
requiere iniciativas del exterior, es cierto que la
sostenibilidad de ese disfrute requiere la adquisicion
por las personas de la capacidad de practicar y
proteger sus derechaos.

Ahmed Herzenni
Presidente del Consejo Consultivo
de Los derechos Humanos
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Résumeés des articles rédigés en arabe

La réconciliation comme méthode - par Ahmed Herzenni*

La réconciliation que le Maroc a choisie est a la
fois un moyen et un objectif. L'auteur considere la
reconciliationcommeunpasdécisif quoigu’insuffisant
vers la démaocratie. C'est une sorte de préparation
psychologique au pardon qui éleve la victime et
abaisse le tortionnaire au point de dissiper I'effet
de ses actes. C'est une victoire de I'humain sur
inhumain. C'est également un aveu réciproque
des responsabilités, une volonté d'autocritique,
d’ouverture et une acceptation du caractére relatif
de la verité. Bref, C'est une libération du poids du
passé et en méme temps une condition de la

P: 26 ke

non-repetition des violations graves des droits de
I'Homme.

Ce qui distingue les peuples matures, c'est leur
capacité de ‘digérer’ les moments historiques les
plus tragiques en limitant les ‘déchets’. Et ce qui
caracterise la pensée moderne et démocratique
c'est son caractere programmatique. A contrario,
ce que craint le plus le dogmatique l'ouverture.

La réconciliation ne concerne pas seulement le
politique, elle s’étend a I'histoire a la relation homme-
femme. C'est avant tout une réconciliation avec soi.

*Président du Conseil consultatif des droits de ’THomme CCDH

Reconciliation as a method - by Ahmed Herzenni

The path of reconciliation chosen by Morocco is
a means and an objective at the same time. The
author considers reconciliation as an insufficient
but essential step towards democracy. It consists
of a mental preparation for pardon, which is a
victory of the humane over the inhumane. It is a
mutual recognition of responsibility, willingness for
self-criticism and openness and acceptance of the
relativity of truth. It is a relief from the past, and a
condition to ensure non-repetition of gross human
rights violations.

Mature people are characterized by their ability
to “digest” the worst periods of their history
while limiting the amount of “waste”. Modern and
democratic thinking is essentially characterized
by its programmatic character. To the contrary,
dogmatists are fearful of openness.

Reconciliation is not just about poalitics. It involves
history and neighbors as well. It also concerns the
relation between men and women. Above all, it is
reconciliation with oneself.

La Reconciliacion como método, por el sr. Ahmed Herzenni

La reconciliacion adoptada por Marruecos es a
la vez un medio y un objetivo. El autor considera
la reconciliacibn como un paso decisivo, aunque
no suficiente, hacia la democracia. Es un tipo de
preparacion psicologica hacia el perddn, que eleva
a la victima y reduce al torturador hasta el punto de
disipar el efecto de sus actos para hacer justicia a
las victimas. Es al final una victaria del humanismo.
Se trata de un reconocimiento mutuo de la
responsabilidad, una clara disposicion a la autocritica
y la apertura, y la aceptacion del caracter relativo de
la verdad, es una liberacion de la carga del pasado
sin negar lo que ha ocurrido y una condicion para
gue no se repitan violaciones graves de derechos
humanos.

Lo que caracteriza los pueblos sensatos es su
capacidad de superar los peores momentos de su
historia intentando, mediante la toma de una serie
de medidas, reducir los efectos negativos de este
pasado. El pensamiento moderno y democratico no
emite juicios subjetivos, sino que recurre a criterios
objetivos mediante la propuesta de alternativas para
cada programa, volviendo siempre a la voluntad del
pueblo, por eso los dogmaticos tienen miedo a este
tipo de apertura.

La reconciliacién no concierne soélo la paolitica, sino
también la historia. Puede haber reconciliacion con
los vecinos, o0 entre hombres y mujeres, pero es,
ante todo, una reconciliacién con uno mismo.



RECHERCHE DE VERITE, DE JUSTICE ET DE RECONCILIATION:
LES EXPERIENCES MAROCAINE ET CHILIENNE

Veérité et Réconciliation en Amérique latine: Entretien avec José Zalaquet

Cet entretien a ete realise en marge du seminaire
organise par le Conseil consultatif des droits de
I'Homme en coopération avec le centre des droits
de 'Homme & l'universite du Chili et le Centre
international de justice transitionnelle sur le theme
«des expériences maracaine et chilienne en matiere
de recherche de verite, d’equite et de reconciliation»
et ce, les 24 et 25 novembre 2009 a Rabat.

José Zalaquet est professeur a la faculté de droit du
Chili ou il enseigne les droits de 'Homme, les valeurs
morales et la politique. Il a également enseigné a la
faculté de droit de I'université de Harvard aux Etats
Unis et au Costa Rica. Zalaquet est I'un des militants
des droits de 'Homme les plus connus dans le
monde et plus particulierement en Ameérique latine.
Ancien exilé politique, il a contribué au mouvement
de la résistance contre le systeme militaire au Chili.
Il a également travaillé dans plusieurs organisations
internationales des droits de 'Homme notamment
Amnesty international. José Zlaquet est un des
experts les plus distingués en matiere de justice
transitionnelle, et c’est a ce titre qu’il a éte convie a
plusieurs séminaires sur la question.

En 1990, il a ét& nomme membre de la commission
de verite et de réconciliation au Chili. M Zalaquet est
titulaire d'un doctorat honorifique de I'université de
Noterdam (Etat d’Indiana] et de l'université de New
york aux Etats Unis.

L'entretien traite des expériences de la justice
transitionnelle, difféerentes dans leurs contextes,
processus et aboutissements (Uruguay, Chili,
Argentine, Maroc, Afrique du sud, Pérou...). Il met en
exergue I'importance de 'échange et le partage de
I'apport de chaque expérience réussie (argentine,
Uruguay, Chili, Maroc..) ou déchue (Uganda,
Philippine...) ainsi que d'autres expériences qui ont
choisi de préparer 'avenir sans se retourner vers le
passeé. L'interview met en valeur également le role
gu’a joué le mouvement des droits de 'homme et
ses organisations et I'efficacité de ces dernieres et
leur apport dans la promation des droits de ’lHomme
dans ce cadre.

Les réponses de Zalaquet confirment ainsi la
complémentarité des réles du militant des droits de
I'Homme et du politique d’'un cote et les difficultés
des transitions démocratiques de I'autre coté. Elles
evoquent au méme titre les réles que peuvent jouer

les intellectuels, la gauche et les acadeémiciens.
Zalaquet démontre d’aprées le contexte historique
des transitions en Ameérique latine en particulier,
comment s’est prévalue la légitimité des valeurs
morales, des valeurs des droits de I'Homme et
comment la légitimité des droits de 'Homme a été
liee plus aux moyens qu’aux objectifs.

José Zalaquet est auteur de plusieurs publications
surles droits de 'lHomme, la vérite et la réconciliation
en espagnol et en anglais :

* The Human Rights Issue and the Human Rights
Movement. World Council of Churches, Geneva.
(1982)

* Derechos Humanos y Limitaciones Paliticas en las
Transiciones Democraticas del Conosur. Coleccion
Estudios Cieplan, Santiago. (1991)

¢ «Moral Reconstruction in the \Wake of Human

Rights Violations and War Crimes». In: Hard
Choices: Moral Dilemmas Relating to Humanitarian
Intervention. Edited by Jonathan Moore of the
John F. Kennedy School of Government, University
of Harvard, and sponsored by the International
Committee of the Red Cross. Rowman & Littlefield
Publishers, USA. (1998]

* | os Limites de la Tolerancia. Libertad de Expresion
y Debate Publico en Chile. Lom Ediciones, Santiago
de Chile. (1998]

e «Truth, Justice and Reconciliation: Lessons For
The International Community». In:  Comparative
Peace Processes In Latin America. Jose Zalaquett
Daher. Cynthia Arnson. Woodrow Wilson Center
Press,/Stanford University Press, Washington, D.C.
(IS D)

* Procesos de Transicion a la Democracia y Politicas
de Derechos Humanos en Ameérica Latina (1998)

* La reconstruccion de la unidad nacional y el legado
de violaciones de los derechos humanos. (1999]

* | a Mesa de Dialogo sobre Derechos Humanos y el
proceso de transicion politica en Chile. (2000]

* «No hay mafana sin ayer”: Analisis de la propuesta
del presidente Lagos sobre Derechos Humanos.
(2003)

* Transparencia, rendicion de cuentas y lucha contra
la corrupcion en América 2004. (2004)

*Professeur des droits de ’lHomme, Faculté de
Droit, Université du Chili
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Truth and reconciliation in Latin America: interview with Jose Zalaquet

This interview was made during a seminar organized
by the Advisory Council on Human Rights [CCDH]
in partnership with the Human Rights Center
at the University of Chile and the International
Center for Transitional Justice on “Moroccan and
Chilean experiences in seeking truth, equity and
reconciliation” on November 24th - 25th, 2009, in
Rabat.

José Zalaquet is a professor of human rights, ethics
and political science in the Faculty of Law at the
University of Chile. He taught in the United States, at
Harvard Law School, and in Costa Rica. He is one of
the most famous human rights activists in the world
and in Latin America, in particular. He took part in the
resistance movement against the military regime in
Chile and spent several years in exile. He worked for
various international human rights organizations,
such as Amnesty International. One of the most
eminent experts in the field of transitional justice,
José Zalaquet was invited to several national and
international seminars on this specific issue.

In 1990, Mr. Zalaquet was appointed as member
of the Truth and Reconciliation Commission in Chile.
He was awarded an honorific doctorate from the
University of Notre Dame (Indiana) and New York
University in the United States.

This interview deals with different experiences
of transitional justice [Uruguay, Chile, Argentina,
Morocco, South Africa, Peru, etc.). It highlights the
significance of contributions of both successful
and unsuccessful experiences and how some
commissions decided to prepare the future without
reading the page of the past. The interview sheds
light on the role of human rights movement and
organizations, their efficiency and their role in the
promation of human rights.

Zalaquet confirms complementarities between the
roles of human rights activists and political militants,
on the one hand, and the difficulties of democratic
transitions on the other. He sheds light as well on
the role of intellectuals, left-wing and academicians.

He shows how legitimacy of ethics and human rights
values prevails and how human rights issues were
much more a tool than an objective.

José Zalaquet has authored several publications on
human rights, truth and reconciliation in Spanish
and English:

* The Human Rights Issue and the Human Rights
Movement. World Council of Churches, Geneva.
(1982);

* Derechos Humanos y Limitaciones Paliticas en las
Transiciones Democraticas del Conosur. Coleccion
Estudios Cieplan, Santiago. [(1991);

*“Moral Reconstructioninthe Wake of Human Rights
Violations and War Crimes”. In: Hard Choices: Moral
Dilemmas Relating to Humanitarian Intervention.
Edited by Jonathan Moore of the John F. Kennedy
School of Government, University of Harvard, and
sponsored by the International Committee of the
Red Cross. Rowman & Littlefield Publishers, USA.
(1998);

* L os Limites de la Tolerancia. Libertad de Expresion
y Debate Pudblico en Chile. Lom Ediciones, Santiago
de Chile. (1998];

e “Truth, Justice and Reconciliation: Lessons for
the International Community”. Comparative Peace
Processes In Latin America. José Zalaquett Daher.
Cynthia Arnson. Woodrow Wilson Center Press/
Stanford University Press, Washington, D.C.
(1999

* Procesos de Transicion a la Democracia y Paliticas
de Derechos Humanos en América Latina (1998];
* La reconstruccion de la unidad nacional y el legado
de violaciones de los derechos humanos. (1999];

* | a Mesa de Dialogo sobre Derechos Humanos y el
proceso de transicion politica en Chile. (2000];

* “No hay mafana sin ayer”. Andlisis de la propuesta
del presidente Lagos sobre Derechos Humanos.
(2003j;

* Transparencia, rendicion de cuentas y lucha contra
la corrupcion en Ameérica 2004. (2004).
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La verdad y la reconciliacion en América latina, entrevista con el sr. José Zalaquet

Esta entrevista se realizo al margen de la conferencia
organizada por el Consejo consultivo de los derechos
humanos [CCDH), en cooperacion con el Centro de
Derechos Humanos de la Universidad de Chile y el
Centro Internacional para la Justicia Transicional
bajo el tema «la experiencia de Marruecos y Chile
en materia de la busqueda de la verdad, la equidad y
la reconciliacion” el 24 y 25 de noviembre de 2009
en Rabat.

Joseé Zalaquet es profesor en la facultad de derecho
en Chile en materia de politica, derechos humanaos y
valores morales. También fue profesor en la Facultad
de Derecho de la Universidad de Harvard de EE.UU.
y Costa Rica. Zalaquet es uno de los activistas mas
famosos en el mundo y particularmente en Ameérica
Latina.

Este dltimo se ha adherido al movimiento de
resistencia contra el sistema militar en Chile y
ha pasado muchos afos en el exilio. También ha
trabajado en varias organizaciones internacionales
de derechos humanos, entre ellos Amnistia
Internacional y es uno de los mas distinguidos
expertos en materia de la justicia transicional, por
lo cual ha participado a varios seminarios sobre el
tema.

En 1990 fue nombrado miembro en la comision de
verdad y reconciliacion en Chile y tiene un doctorado
honorifico de la Universidad de Noterdam (Estado
de Indiana) y la Universidad de Nueva York EE.UU.
Este encuentro gira entorno a la justicia transicional,
en sus diferentes aspectos, procesos y resultados
(Uruguay, Chile, Argentina, Marruecos, Sudafrica,
Perd, etc.). Asimismo destaca la importancia del
intercambio y difusion de las experiencias exitosas
en la materia [Argentina, Uruguay, Chile, Marruecos,
etc.) o fracasadas (Uganda, Filipinas, etc.), asi como
otras experiencias que han elegido prepararse para
el futuro sin volver al pasado. La entrevista tambien
destaca el papel desempefiado por el movimiento
de los derechos humanos, sus organizaciones y
su contribucién a la promocién de los derechos
humanos en este marco.

Las respuestas de Zalaquet confirman el papel
complementario que tienen el activista en derechos
humanos y el militante politico, por un lado, y las
dificultades de las transiciones democraticas por

otro lado. Asimismo destacan el papel que los
intelectuales, la izquierda y los académicos puedan
desempenar. Zalaquet demuestra, a partir del
contexto histérico de las transiciones en Ameérica
Latina en particular, cémo prevalecio la legitimidad
de los valores morales, los valores de los derechos
humanos y como la legitimidad de los derechos
humanos se ha considerado mas como medida que
objetivo.

José Zalaquet es autor de varias publicaciones
gue tratan los derechos humanos, la verdad y la
reconciliacion en esparol e inglés:

* The Human Rights Issue and the Human Rights
Movement. World Council of Churches, Geneva.
(1982)

* Derechos Humanaos y Limitaciones Paliticas en las
Transiciones Democréticas del Conosur. Coleccion
Estudios Cieplan, Santiago. (1991)

* «Moral Reconstruction in the Wake of Human
Rights Violations and War Crimes». In: Hard
Choices: Moral Dilemmas Relating to Humanitarian
Intervention. Edited by Jonathan Moore of the
John F. Kennedy School of Government, University
of Harvard, and sponsored by the International
Committee of the Red Cross. Rowman & Littlefield
Publishers, USA. (1998]

e Los Limites de la Tolerancia. Libertad de Expresion
y Debate Publico en Chile. Lom Ediciones, Santiago
de Chile. (1998]

e «Truth, Justice and Reconciliation: Lessons For
The International Community». In:  Comparative
Peace Processes In Latin America. José Zalaquett
Daher. Cynthia Arnson. Woodrow Wilson Center
Press,/Stanford University Press, Washington, D.C.
(1999]

* Procesos de Transicion a la Democracia y Paliticas
de Derechos Humanos en América Latina (1998]

* L a reconstruccion de la unidad nacional y el legado
de violaciones de los derechos humanos. (1999]

* | a Mesa de Dialogo sobre Derechos Humanos y el
proceso de transicion politica en Chile. (2000]

* «No hay mafana sin ayer”™: Analisis de la propuesta
del presidente Lagos sobre Derechos Humanos.
(2003)

* Transparencia, rendicion de cuentasy lucha contra
la corrupcion en Ameérica 2004. (2004)
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Sept clés pour la gestion des droits de 'Homme au Maroc, par Abdelaziz Laaroussi* JP : 10 5aie

Cet article aborde les difficultés résultant des
differences entre les systemes Iégislatifs nationaux
et leurs spécificités d'un coté, la nature des normes
internationales, d'un autre, et la complexité et
diversité des procédures existantes, d'un troisieme
coté. Il evoque a la lumiere de cela les questions de
I'hnarmonisation et de I'équilibre juridique en relation
avec les engagements de I'Etat.

L’auteur propose sept clés pour la gestion des droits
de 'Homme au Maroc a savoir :

* L’harmonisation des législations nationales avec
le droit international pour étre en phase avec le
dynamisme juridique international des droits de
'homme;

* La publication des rapports gouvernementaux et
non-gouvernementaux afin d’assurer le contréle et
la pratection des droits de 'homme;

e La révision de la Constitution afin de garantir
la suprématie des traités et des conventions
internationales sur les lois nationales et d'inscrire
les droits de 'Homme dans la loi fondamentale

* | e renforcement des coopérations internationales,
du dialogue entre les civilisations, de la
reconnaissance du droit a la différence et de la lutte
contre I'exclusion;

e La justice;

* Les dispositions institutionnelles et democratiques;
* Le développement des politiques publiques.

*Chercheur en droit constitutionnel et en sciences politiques

Seven keys for the management of human rights system in Morocco, by Abdelaziz Laaroussi

This article sheds light on the difficulties resulting
from the dissimilarities of legal systems and their
specificities, the nature of international rules and
the complexity and diversity of existing procedures.
It highlights the issues of primacy, harmonization
and legal balance in relation with the State’s
commitments.

The author suggests seven measures for the
management of human rights in Morocco:

e harmonization of national laws with international
laws in order to keep up with the international human

rights legal dynamism;

* publication of government and non-government
reports, in order to ensure the protection of human
rights;

* review of the Constitution to guarantee the primacy
of international treaties and conventions over
national laws, and constitutionalization of rights;

* strengthening international cooperation, dialogue
of civilizations, recognition of the right to differ, and
combating exclusion;

* justice;

¢ institutional and demaocratic provisions;

* public palicies and their priorities.

Siete medidas para la gestion de los derechos humanos en Marruecos, por el Sr. Abdelaziz

Laaroussi

Este articulo se refiere a las dificultades derivadas
de las diferencias entre los sistemas legislativos y
su particularidad por una parte, la naturaleza de
las normas internacionales y la diversidad de los
procedimientos existentes, por otra. Asimismo
plantea la cuestion de la armonizacion y el equilibrio
juridico en relacion con los compromisos estatales.

El autor sugiere siete medidas al respecto para la
gestion de los derechos humanos en Marruecos:

*La armonizacion de las legislaciones nacionales con
elderechointernacional paraacompanarla dinamica
juridica internacional de derechos humanoaos;

* L a publicacion de informes gubernamentales y no
gubernamentales para garantizar el seguimiento y
la proteccion de los derechos humanaos;

* La revision de la Constitucion con el fin de
garantizar la supremacia de los tratados y convenios
internacionales sobre las leyes nacionales, y el
reconocimiento constitucional de los derechos;

* El refuerzo de la cooperacion internacional, el
dialogo entre las civilizaciones y la lucha contra la
discriminacion;

e La justicia;

* Las disposiciones institucionales y democraticas;

* El desarrollo de las politicas publicas.
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La protection des délinquants juvéniles entre droit international et Iégislation

marocaine, par Youssef El Bouhairi

Cetarticle se base surlesinstruments internationaux
de la protection des droits de 'Homme et plus
precisement des enfants et traite des dispositions
des Nations Unies relatives a la délinquance juvenile,
telles que les regles de Beijing ou les principes de
Riyad. Dans un premier temps, l'article analyse
les dispositions traitant des jeunes délinquants
dans le Code de Procédure Pénale a la lumiere
des standards internationaux, en ce qui concerne
les sanctions, leurs modalités d’application et les
institutions accueillant les jeunes délinquants.

Dans une deuxieme partie, I'auteur présente des
mesures penales susceptibles de protéger les
delinquants juveniles et de garantir un traitement

P:17

Partie
arabe

respectant leur qualité d'étre humain. Ces mesures
touchent notamment au droit & un proces equitable
et confidentiel, a la personnalisation des peines ou
encore a la difficulté de juger des cas impliquant a la
fois mineurs et adultes.

Enfin, I'article aborde la criminalisation des mineurs
au regard de la législation marocaine et de la
protection internationale des droits des enfants, et
de nombreux éléments cruciaux s'y rattachant, tels
qgue la réhabilitation des mineurs, la correction de
leurs comportements, le développement des réles
des assistants sociaux et des psychologues et enfin
la recherche de peines alternatives.

*Professeur de I'enseignement supérieur a la faculté
de droit- Université Cadi Ayyad de Marrakech

Protection of juvenile offenders, by Youssef El Bouhairi

This article is based on the international instruments
of human rights praotection, in general, and those
relative to the protection of children, in particular.
It addresses the United Nations provisions that
concern juvenile offenders, such as the Beijing Rules
and the Riyadh Principles.

In the first part, the article tackles and analyzes
provisions related to juvenile offenders in the
Moroccan Penal Procedure and highlights the
conflict between these provisions and international
standards in certain aspects. These pertain to
punishements, circumstances of their application
and institutional systems haosting juvenile offenders.

The second part addresses the penal policy that is
likely to protect and ensure humane treatment for
juvenile offenders. It analyzes the right to fair and
confidential trial, personalization of punishments
and the difficulty of execution in cases involving both
minors and adults.

The last part is devoted to the criminalization of
minors in the Moroccan law and the international
protection of children’s rights. It focuses mainly
on the rehabilitation of minors, correction of
their behaviors, the role of social assistants and
psychologists and alternative punishments.

Proteccién de los menores infractores, por el Sr. Youssef El Bouhairi

Este articulo se basa en los instrumentos
internacionales de derechos humanos, en general
y los nifos, en particular. Y presenta algunas de sus
disposiciones que manifiestan el interés que otorga
las Naciones Unidas a los menores infractores,
como las Reglas de Beijing y los Principios de Riad.

En la primera parte se abordan las disposiciones
relativas a los menores infractores en el codigo
de procedimiento penal, analizadas a la luz de las
normas internacionales en ciertos aspectos. Estos
se refieren a las sanciones, las circunstancias
de su aplicacion, sus objetivos y el sistema de las
instituciones que acogen los menores infractores.

La segunda parte trata la politica penal que pueda

proteger a los menores infractores con el fin de
garantizarles un trato humano mediante el derecho
a un juicio justo y confidencial, la individualizacién
de las sanciones, la distincion en su aplicacion y la
dificultad de aplicar sanciones a los casos mixtos de
menores y adultos.

La tercera parte esta dedicada a la criminalizacion
de los menores recogida en la legislacion marroqui
y la proteccion internacional de los derechos del
nino. Esta parte se centra en la rehabilitacion de los
menores, la correccion de comportamientos vy la
aplicacion de la asistencia social y psicolégica, como
sanciones alternativas.
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Liberté de I'individu au Maroc :
esquisse d’une histoire politico-pénale
Mohamed Mouaqit *

Cet article est I'ceuvre d'un juriste qui mobilise des notions de philosophie politigue d’inspiration
montesquienne, comme celle de « liberté individuelle », et se référe a des recherches en sciences sociales
consacrees au Maraoc.

Historiquement, il est plus pertinent d’apres 'auteur de parler dans le cas du Maraoc de « liberté de I'individu;
une naotion qui désigne une liberté de fait qui se détermine par rapport a la société, c’est-a-dire la tribu, et
non par rapport a I'Etat.

Les premisses d'une expression autochtone de la « liberteé individuelle » ont pris forme a I'épreuve de
la lutte nationale pour l'indépendance. Parallelement, les structures sociales traditionnelles se sont
progressivement affaiblies. Et la Siba tribale, qui n'était a vrai dire qu’une inspiration a la participation
palitique, a progressivement fait place a une « Siba individuelle », c’est-a-dire une inspiration de I'individu
marocain a la participation politique.

Cette inspiration s’était heurtée d'abord a I'ordre public colonial puis a I'ordre public makhzénien. L'histoire
du droit pénal du Maroc indépendant n’est que confrontation et frustration, malgré le fait que l'idéal de
« liberté individuelle » a constitué une source d’inspiration pour le législateur marocain dans les toutes
18 premieres annees de I'indépendance.
En pratique, nous dit I'auteur, « ce que le makhzen permet a l'individu par le biais des libertés publiques
garanties est neutralisé par ce qu'il se permet contre lui ». La justice pénale fonctionne d’avantage comme
un appareil de maintien de I'ordre que comme une institution de protection de la liberté individuelle.

Individual’s liberty in Morocco: outline of a politico-penal history, By Mohammed

Mouagit

This article is authored by a jurist who uses nations of palitical philosophy inspired by Montesquieu, such as
“individual liberty”, and refers to social science researchs concerning Morocco.

According to the author, it is histarically more relevant to talk about “individual’s liberty” in Morocco rather
than “individual liberty”. This notion refers to a liberty defined in relation with society [or the tribe) rather
than the State.

The premises of a native expression of “individual liberty” were developed during the national struggle for
independence. Meanwhile, traditional social structures progressively weakened. The tribal Siba (disorder
resulting from the absence of State authority in a particular region), which was actually nothing else but the
wish for palitical participation, gradually turned into an “individual Siba”, that is to say a wish of the Moroccan
individual to become politically involved.

This quest for paolitical participation came up against the colonial social order and later against the law and
order of the Makhzen (State authority). History of the penal law in the independent Morocco is nothing but
confrontation and frustration, even though the ideal of “individual liberty” was a source of inspiration for
Moroccan legislators during the first years of independence.
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In fact, the author argues that civil liberties granted by Mekhzen are limited by the actions of the regime
itself against individuals. Penal justice actually functions more like as an instrument maintaining order rather
than an institution protecting individual liberties.

La libertad individual en Marruecos: Inicio de una historia politico-penal, por

el Sr. Mohammed Mouagit

Este articulo ha sido escrito por un jurista que trata nociones de la filosofia politica inspiradas de los
principios de Montesquien, como «la libertad individual» y las investigaciones en materia de ciencias
sociales realizadas sobre Marruecos.

En el caso de Marruecos, es mas pertinente, segun el autor, hablar de «la libertad individual», un concepto
gue significa una libertad de accion que se determina en relacion con la sociedad, es decir con la tribu, y no
en relacion con el Estado.

Los marroquies empezaron a utilizar la expresion «libertad individual» tras la experiencia de la lucha nacional
para la independencia. Mientras tanto, las estructuras sociales tradicionales se han debilitado. En cuanto al
“Siba” [Desorden derivado de la ausencia de la autoridad del Estado en una regién determinada), que era de
hecho una fuente de inspiracion para la participacion politica, ha ido evolucionando paulatinamente hacia
una Siba «personaly, es decir, la voluntad de la persona a participar en la politica.

Esta inspiracion se ha enfrentado primero al orden colonial y luego con el orden del “mekhzen” [los
organos del Estado marroqui). La historia del derecho penal de Marruecos es resultado de un proceso
de confrontacién y frustracién, a pesar de que el ideal de la «libertad individualy ha sido una fuente de
inspiracion para el legislador marroqui en los primeros anos de independencia.

En la practica, el autor afirma que las libertades publicas que este “mekhzen” garantiza a los individuos
estan limitadas por este mismo.

La justicia penal funciona tanto como instrumento para el mantenimiento del orden publico como la
proteccion de los derechos humanos.
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Quel est, a travers 'histoire du droit pénal du Maraoc,
le sort de la liberté de I'individu marocain ? Telle estla
guestion a laquelle je tenterai de donner une réponse
dans cette contribution. Une premiere interrogation
vient a l'esprit: fautdl restreindre la pertinence
de cette question au cadre historique délimité en
amont par la date de promulgation du code pénal
maraocain, ou en aval par la date trentenaire de son
anniversaire ? Si I'on veut étudier 'application du
code pénal du 26 novembre 1962 par le juge et son
remaniement par le |égislateur en matiere de liberté
de l'individu sans s'interroger sur la pertinence de
cette notion par rapport a l'histoire de la sociéte
maraocaine, on aura peut-étre fait I'histoire du code
pénal mais pas celle de la liberté de lindividu au
Maroc. Si au contraire, I'on veut comprendre la
problématique de la liberteé de I'individu marocain au
regard de la singularité sociale et politique du Maraoc,
ce ne peut étre possible qu'en élargissant le cadre
historique de pertinence de cette notion au-dela de
'avénement du code pénal de 1962. Cest cette
derniere perspective que j'ai choisie pour traiter de
la question de la liberté de l'individu au Maraoc.

Autrement dit, au lieu d’étudier, atravers le probleme
de la liberté de lindividu, I'histoire trentenaire du
code marocain de 1962, il est plus intéressant,
de mon point de vue, d'étudier, a travers I'histoire
multi-séculaire du droit pénal marocain, le probleme
de la liberté de l'individu. Ce choix est d'autant plus
legitime que l'histoire du droit pénal au Maroc, et
par consequent I'histoire de la liberté de I'individu
marocain, est beaucoup plus ancienne que I'histoire
du code pénal®. Surgit alors I'interrogation suivante :
Comment peut-on porter si loin dans le temps le
probleme de la liberté de l'individu au Maroc ?

« Liberté individuelle »
et « liberté de I'individu »
prolegomenes théoriques

Lorsque j'ai formulé la problématique ci-dessus, jai
pris soin d’écrire « liberté de l'individu », non pas «
liberté individuelle ». Une perspective exclusivement
juridique ne permet pas de remarquer la nuance
dans la formulation, encore moins d'en deviner
le contenu? Une perspective anthropologique,
sociologique et historique a permis parfois de
I'appréhender, mais jamais de l'analyser et de la
systématiser®. La nuance dans la formulation des
notions de « liberté individuelle » et de « liberté de

I'individu » procede du fait que si ces deux notions
s'emboitent I'une dans l'autre, elles ne s'identifient
pas cependant. Pour le comprendre, il faut partir du
raisonnement suivant : il peuty avoir une philosophie
de la liberte individuelle sans gu'il y ait une liberte
de l'individu réelle, effective ; inversement, il peut y
avoir une liberté de l'individu de fait, sans qu’il y ait
une philosophie de la liberté individuelle. Autrement
dit, il peut y avoir le fait de l'individu ou de la liberte,
sans qu'il y ait la valeur de l'individu ou de la liberte,
comme il peut y avoir la valeur de l'individu ou de
la liberté sans qu'a cette valeur corresponde une
realité concrete.

Ce raisonnement est plus facile a développer
pour la notion d’individu que pour celle de liberte.
L'individu comme personne physique et morale est
nécessairement constitutif d'une société, bien que
celle-ci ne reconnait philosophiguement aucune
valeur a lindividualité, et gu’elle fonctionne d’'une
maniere non individualiste. En fait, méme dans les
societés ou le groupe et la collectivite dominent
les composantes individuelles qui les constituent,
I'individu n’est jamais méconnu totalement dans son
individualité®. Le droit pénal coutumier du Maroc!®
en est une preuve : lindividu est affirmé dans son
individualité comme l'auteur de linfraction et le
destinataire de la sanction, méme sila responsabilité
de l'acte a pour effet de mettre en jeu la solidarité
du groupe d'appartenance, plutét en faveur de
I'individu.

S'agissant de la liberte, affirmer qu’elle peut étre un
fait sans étre une valeur, c’'est-a-dire sans étre un
fait philosophiguement reconnu et garanti, est une
affaire plus compliquée, parce que la notion de liberte
a ete, sous l'effet de la modernité, trop identifiee a
une valeur au point gu'il est devenu difficile de la
reconnaitre comme un fait indépendamment de sa
valeur. Or pour la reconnaitre comme un fait, elle
oblige celui qui la cherche a ne pas la découvrir
toujours sous son nom'®, ou a la chercher dans les
interstices de la realité sociale. En matiere pénale,
I'anthropologue, le sociologue ou l'historien peut
identifier un probleme de la liberté dans sa négation
par la prison par exemple, sans pour autant que le
prisonnier dispose d'une philosophie de la libertée
individuelle pour penser sa situation. On peut objecter
gue la présence du probleme de la liberté se laisse
déduire sociologiqguement a partir de la réalité, par
exemple d’une réalité sociale qui se refuse a inventer
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la prison comme maoyen de sanction pénale et qui,
qguand elle l'invente, c’est pour la subir «la mort
dans I'dme » comme il arriva & la société berbére
marocaine avec l'avenement des grands amghars.
En déduisant de la réalité saciale le fait de la liberte,
I'analyste applique peut-étre de I'extérieur la notion
de liberté, qui se trouve definie par lui, non par la
societe, mais il ne le fait que dans la mesure ou les
faits se laissent, de l'intérieur de la societé analysee,
s’y envelopper!”..

La «liberté de lindividu» est donc une nation
qui désigne une liberté de fait non assortie d’'une
philosophie de la « liberté individuelle ». La notion de
«liberté individuelle », par contre, entend désigner
une liberté philosophique qui aspire a devenir
une liberté de fait, ou une liberté de fait a laquelle
correspond une philosophie et de la liberte et de
I'individu. Dans la notion de « liberté individuelle »,
les notions de liberté et d’individu ne se laissent pas
seulement deduire comme des faits, mais aussi
comme des représentations philosophiqguement
articulees. Telle est la situation en Europe depuis que
la liberté de l'individu est pensée par la philosophie
des droits de 'Homme et des libertés publiques.
Nous nous trouvons alors dans une situation
ou la société ne se laisse pas penser en terme
d’individu et de liberté de I'extérieur par un analyste
qui prend le soin de rendre analysable les faits de
cette société par ses propres catégories (dans la
mesure seulement, rappelons le, ou ces faits s’y
soumettent], mais dans une situation ou la sociéte
analysée a elle méme pensé philosophiguement
I'individu et la liberté comme des valeurs, et les a
intégrées dans une conception philosophique de la
« liberté individuelle ». Cette situation engendre le
probleme spécifique suivant : alors que, au depart,
il était question d’'une société qui, sans avoir pense
et produit une philosophie de la liberté individuelle,
pouvait étre soumise aux notions de liberté et
d’individu, il est maintenant question d’'une sociéte
ou, tout en ayant pensé et produit une philosophie
de la liberté individuelle, la liberté de I'individu peut
étre soit inaffective, soit exposée potentiellement a
un appareil répressif dont I'éventail dépasse de loin
celui gu'ont connu les sociétés qui n'ont pas pense et
produit une philosophie de la liberté individuelle (les
societes libérales modernes sont aussi les societes
ou les moyens de neutralisation de la liberté de
I'individu sont les plus sophistiqués).

De ce qui précede, deux enseignements importants
pour I'étude de I'histoire de la liberte de lindividu,
valables tout autant pour le cas particulier du Maroc
que pour d'autres expériences historiques, doivent
étre tirés : le premier est que, surtout du point de
vue de I'histoire pénale, I'histoire de la liberté de
I'individu ne se réduit pas a I'histoire de la liberté
individuelle. La notion de liberté individuelle permet
de penser I'expérience historique de la modernité ;
si elle est utilisée au-dela ou en dehors de son champ
historique de pertinence, elle peut déboucher soit
sur I'anachronisme, soit sur le négationnisme (il n'y
a pas de liberté de I'individu sans la philosophie de la
liberte individuelle). En revanche, a partir du moment
ou la philosophie de la liberté individuelle s'est
identifiee au paradigme dominant de I'expérience de
la modernité européenne, elle est devenue I'horizon
obligé de toute pensee sur la liberté de I'individu.

Cela signifie qu'une expérience historique sociale
donnée n'est susceptible d'une analyse en termes
de « liberté individuelle » qu'a partir du moment ou
cette expérience a elle-méme intégré la philosophie
de la liberté individuelle comme horizon de sa pensee
et de sa pratique, ce qui est le cas par exemple de
I'expérience marocaine. En I'absence de cet horizon,
I'expérience n’est pas analysable qu'en terme
de « liberté de lindividu », ce qui a toutefois pour
consequence de problématiser cette expérience
et de rendre pensable une histoire de la liberté de
I'individu sans la philosophie de la liberté individuelle
(une consequence due a I'a priori, au sens kantien,
que l'analyste assume intellectuellement comme
meéthode et comme position philosophique].

Le second enseignement qu’'on peut dégager, c'est
gue le passage d’'une situation passible d’'une analyse
en termes de «liberté de I'individu » a une situation
regie par la philosophie de la liberté individuelle
ne s'analyse pas nécessairement en un progres,
puisque cette philosophie peut rester inaffective,
comme c'est le cas dans les pays ou la modernite
pénale procede d'une acculturation artificielle, ou
est accompagnée d’'un developpement des moyens
repressifs qui la relativisent. Il est cependant
impossible a l'analyste qui a fait de la liberté un
a priori pour rendre compte d'une expérience
historique sociale de ne pas considérer que le
déepassement d'une situation ou la liberté de fait de
I'individu et la philosophie individuelle ne coincident
pas par une situation ou elles coincident, comme
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une situation qui présente incontestablement une
avancee. La nature de ce déepassement dependra
du type de décalage entre le fait et la valeur dans
la situation examinée au départ: le depassement
consistera soit dans le rattrapage du fait par la
valeur ou de la valeur par le fait. Le processus de
recouvrement du fait parla valeur s'analysera en une
veritable rupture lorsque la coincidence entre le fait
et la valeur s’opére entre la valeur apparue comme
horizon exogene [soit comme altérité, soit comme
utopie] et une situation nouvelle correspondant
a cette valeur. Le dépassement revét davantage
de complexité lorsque le rattrapage en question
se fait a I'aide d'un référentiel philosophique non
pensé et non produit par la société qui I'a intégre,
comme c’est le cas au Marac ou la notion de liberté
individuelle se définit par rapport a un contenu qu'il
faut rechercher dans la philosophie européenne
issue des Lumieres. L'analyse de ce dépassement
devient en conséquence elle aussi complexe : elle
consistera, a premiere vue, en une approche en
termes d’'acculturations ou le dépassement apparait
comme un processus artificiel, sans transition
articulant des situations trop hétérogenes. Cette
hétérogéneité ne pourra étre atténuée que si la
catégorie de « liberté » utilisée par l'analyste est
suffisamment travaillée pour étre universalisable,
c’est-a-dire affinée jusqu’a ne pas apparaitre comme
I'imposition d'une logique de situation a une situation
qui lui est eétrangere. C'est ce que j'ai essaye de faire
en parlant de « liberté de l'individu », notion qui ne
se reduit pas a la notion de « liberte individuelle »
mais qui embraye sur elle. En universalisant la
notion de liberté de lindividu, I'analyste se donne
la possibilité de penser une situation qui n'obéit
pas a une philosophie de la liberté individuelle.
Mais il ne peut toutefois le faire qu’'en integrant,
methodologiquement et philosophiquement, la
philosophie de la liberte individuelle pour penser la
liberté de l'individu, en I'occurrence au Maroc.

La liberté Individuelle comme
horizon de I'individu marocain

Le cadre historique de pertinence de la notion de
« liberté individuelle » au Maroc est délimité en
amont par la législation pénale que le protectorat
a introduite dans le dispositif juridique national®. Le
code pénal de 1962 inscrit, dans I'ere historique
de lindépendance, la source moderne du droit
pénal marocain aujourd’hui en vigueur®. Dés lors, la

liberté individuelle, dans son inspiration philosophie
moderne, constitue I'horizon en fonction duquel
se determine l'aspiration de la societé et de I'Etat
marocains a la modernité. Tout le probleme consiste
a savoir en quoi consiste ce passage a la modernite
et comment s’effectue-t-il ? Pour ce faire, il convient
de définir les contours de cet horizon que constitue
la liberte individuelle pour 'individu marocain.

Le contenu de la notion de « liberté individuelle »
ne peut étre defini que par rapport a la pensee
européenne qui en a eté la source historique.
L'expression « liberté individuelle », telle qu’en usera
le discours juridique pénal ou celui des droits de
I'hnomme, date du XIXe siecle. C'est sous le vocable
de « sdreté » que la liberté individuelle apparait au
XVllle siecle. On doit @ Montesquieu la formulation
philosophique moderne de la liberté individuelle sous
le nom de « streté ». Traitant de cette derniere dans
« De I'esprit des lois », Montesquieu le fait dans le
cadre du livre Xl relatif aux lois «qui forment la liberte
politique dans son rapport avec le citoyen ». Ce livre
Xl suitimmédiatement de livre Xl qui examine les lois
« quiformentlaliberté politigue dans son rapportavec
la constitution ». C'est dire que la liberté individuelle
ou s(rete, pour Montesquieu comme pour tous les
philosophes de la liberté individuelle, est directement
lie a la liberté politique, c’est-a-dire au probleme de
la forme de gouvernement. La sOreté est I'un des
criteres sur lesquels Montesquieu fonde sa théorie
de la modération et du gouvernement modére : « la
liberté palitique, écrit-il consiste dans la sGrete, ou du
moins dans I'opinion que 'on a de sa sOreté ». Cette
slreté, ou I'idée gu’on s’en fait, dépend notamment
du type de lois penales que se donne une societe ou
un Etat: « cette slreté n'est jamais plus attaquee
gue dans les accusations publiques ou privees. C'est
donc de la sOreté des lois criminelles que déepend
principalement la liberté du citoyen ».

Montesquieu fait dépendre la sdreté d'un certain
nombre de principes que le droit pénal moderne, via
leur consécration parles déclarations du XVllle siécle
en Droits de 'Homme, a érigé en rempart contre
les menaces a la liberté individuelle. Ces principes
sont devenus familiers dans la culture juridique
d’aujourd’hui, notamment au Maroc, parmi lesquels
la non-rétroactiviteé des lois, le principe de legalite,
les droits de la défense, la présomption d’'innocence,
les garanties d'un proces equitable, sont considéeres
comme des plus fondamentaux. Montesquieu vy
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avait vu, par-dela son relativisme positiviste, des
principes universels : « Les connaissances que l'on
a acquises dans quelque pays, et que I'on acquerra
dans d’'autres, sur les regles les plus sdres que I'on
puisse tenir dans les jugements d’'autres, sur les
regles les plus slres que I'on puisse tenir dans les
jugements criminels, intéressent le genre humain
plus qu'aucune chose gu'il y ait au monde ». Dans
ses developpements sur la slrete, Montesquieu
fait une large part a linsécurité qui résulte de
I'incrimination par la loi de ce qui ne peut étre que
du ressort exclusif de la liberté de conscience d’'un
individu en matiere de religion, et de I'absence de
définition ou du caractere imprécis de la définition
en matiére de crime de lese-majesté. C'est a ce
niveau que lidentification de la liberté individuelle
a la liberté politique se fait sentir le plus. Sur le
probleme du cime de lese-majesté ou la liberté
individuelle se trouve confrontée directement a la
raison d’'Etat, les écrits de Montesquieu résonnent
encore d’'actualité : « c’est assez que le crime de
lese-majesteé soit vague, pour que le gouvernement
degenere en despaotisme »; « c'est encore un violent
abus de donner le nom de crime de lese-majesté a
une action qui ne I'est pas »; « rien ne rend encore le
crime de lese-majeste plus arbitraire, que quand des
paroles indiscretes en deviennent la matiere. Les
discours sont si sujets a interprétation, il y a tant de
difference entre I'indiscrétion et la malice, etilyen a
si peu dans les expressions qu’elles emploient, que la
loi ne peut guere soumettre les paroles a une peine
capitale, a moins qu’elle ne déclare expressement
celles qu’elle y soumet. Les paroles ne forment point
un corps de délit ; elles ne restent que dans I'idée. La
plupart du temps, elles ne signifient paoint par elles-
meémes, mais par le ton dont on les dit. Souvent,
en redisant les mémes paroles, on ne rend pas le
meéme sens: ce sens dépend de la liaison qu’elles
ont avec d'autres choses. Quelquefois le silence
exprime plus que tous les discours. Il n'y a rien de
si equivoque que tous cela. Comment donc en faire
un crime de lese-majesté ? Partout ou cette loi est
etablie, non seulement la liberté n'est plus, mais son
ombre méme ».

Telle gu’elle transparait a travers la formulation
philosophiqgue Montesquienne, la théorie de la
liberté individuelle dépend de la détermination de
deux elements :

1 - de ce qui est ou n'est pas permis a un individu de
faire par I'Etat @ un moment donne :

2 - de ce qui, au méme moment, est permis ou n’est
pas permis a I'Etat de faire a un individu par rapport
a sa sdreté. Le sentiment qu'un individu a de sa
streté est fonction de ces deux éléments. Du point
de vue de leur articulation, ces deux eléments sont a
la fois interdépendants et relativement autonomes ;
ils sont interdépendants : ce que I'Etat permet ou
ne permet pas a un individu de faire s’'accompagne
toujours de sa part d’'un contréle répressif; ils sont
relativement autonomes : ce que I'état est permis
ou n'est pas permis de faire contre un individu par
rapport a sa slreté n'est pas nécessairement
fonction de ce que I'Etat permet ou ne permet pas a
I'individu de faire; 'Etat peut se permettre beaucoup
contre l'individu sans qu'il permette a celui-ci grand-
chose : inversement, I'Etat peut permettre beaucoup
a l'individu sans se permettre ce qu'il veut contre lui.
Cette derniere hypothese est celle qui correspond a
la logique de la philosophie de la liberteé individuelle
moderne.

En faisant ainsi apparaitre a travers la formulation
philosophigue par Montesquieu de la notion de
streté la matrice théorique qui lui est sous-jacente
et que, par un effort dabstraction, on parvient
a mettre en relief, on se rend compte que les
guestions qu’elle impligue par sa logique ne se
restreignent pas au cadre historique de pertinence
de la notion de liberté individuelle et que, a partir de
cette matrice théorique, il est tout a fait possible de
subsumer la philosophie de la liberté individuelle en
une theorie de liberté de l'individu et de rechercher,
en consequence, a propos d'une sociéte donnee
etrangere a la philosophie de la liberté individuelle
ce que IEtat et la société permettent ou ne
permettent pas a un individu de faire et ce gu'ils
se permettent ou ne se permettent pas de faire
contre un individu par rapport a sa sireté. |l devient
alors pertinent et théoriquement fondé de poser la
question : quel sentiment l'individu marocain avait-il
de sa slreté avant que la philosophie de la liberte
individuelle ne s'inscrive a I'horizon de sa destinee
moderne ? Par cette reformulation, [I'analyste
tourne provisoirement le dos a I'horizon de la liberte
individuelle pour interroger I'histoire passee, mais
non nécessairement depassee. Il ne peut le faire
cependant, comme on vient de le voir, qu’'a partir de
cet horizon gu'il transcende theoriquement par la
nation de « liberté de I'individu », et qui lui permet de
rendre intelligible son histoire en la construisant.
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La liberte de I'individu marocain
en I'absence de la philosophie
de la liberte individuelle.

Avant donc que la philosophie de la liberté individuelle
ne s'inscrive a I'horizon de la destinée moderne de
I'individu marocain, quel pouvait étre le sort de sa
streté ? L'erreur du juriste, en general, des qu'il
donne a son approche juridigue une dimension
historique, est de commettre un anachronisme
en étendant au-dela du cadre historique de leur
pertinence le champ d’application de la notion et de
la philosophie de la liberté individuelle. C'est qu'il fait
usage de la nation de « séparation des pouvoirs »
pour en constater I'absence, qu'il fait de la pauvreté
du droit pénal non moderne en procédure de
nature a garantir la liberté de lindividu, etc..('?.
Or I'enseignement le plus important que dégage
la retrospective de I'histoire du Maroc en termes
de liberté de l'individu est que, a la difference de la
naotion de « liberté individuelle » moderne qui répond
historiquement aux exigences de slrete de l'individu
face a I'Etat, et qui répond aux méme exigences face
a l'institution makhzénienne au Maroc depuis qu’elle
s'est inscrite a I'horizon politique des marocains, la
liberté de l'individu marocain,dans sa phase anté-
moderne, répond aux exigences d’'une sOreté qui
ne se détermine que marginalement par rapport a
I'Etat, en 'occurrence le makhzen, qui se determine
par contre principalement par rapport ala tribu""”en
tant que productrice d'un droit pénal et par rapport
au Cadi en tant qu'organe d'application d'un droit
pénal religieux. Si I'intervention du makhzen dans le
champ de la liberté des individus d’'un point de vue
pénal remonte a un processus relativement ancien,
cette intervention apparait comme une « entrée par
effraction » et une intrusion dans un domaine qui lui
était théoriguement soustrait.

La liberté de l'individu dans le Maroc anté-moderne
se détermine d’abord par rapport a la société. C'est
la tribu qui a produit son droit pénal pour répondre
a ses besoins de sécurité et de streté!'®.C'est donc
par rapport aux donnees de cette societe qu'il faut
comprendre le probleme de la slrete de l'individu
maraocain. Dans la mesure ou ce droit est produit et
appligué directement par la société pour répondre
a ses exigences, son analyse ne se heurte pas, ou
se heurte moins, au probleme du décalage entre
la norme et le fait auquel se trouve confronté le
droit produit par I'Etat. Le droit moderne procede

d’'un dualisme entre Etat et sociéte, tandis que le
droit traditionnel au Maroc est issu d'une sociéte
ou I'existence d'une structure locale de pouvair
ne débouche pas sur ce genre de dualisme; et si
celui-ci n'en est pas totalement absent, la societe
tribale a produit des mécanismes pour en diminuer
la portée et I'empécher de s'accuser. L'étude du
droit pénal traditionnel equivaut donc presque a
une saociologie, alors que la sociologie du droit pénal
moderne est a chercher dans la pratique judiciaire
et jurisprudentielle qui médiatise la norme juridique.
Ce droit doit étre considéré en lui-méme, non pas
par rapport a un droit qui, lui succédant au titre
de la modernité, le dévalorise comme un droit
« archaique »"?

Or, c’est d’abord en tant que produit de la société
gue le droit pénal tribal marocain satisfait au besoin
de securité et de sdrete des individus et des groupes.
Son édiction dépend de linstance représentante
de la tribu gu'est la méaa, dont le caractere plus
oligarchique que démocratique ne diminue en rien
la représentativité. L'institution de ce droit penal
est de nature contractuelle, comme I'attestent les
documents qui en portent codification.

La tribu charge un organe, mogaddem ou amghar,
de l'application des sanctions prévues. A chaque
changement du mogaddem, la jmé&a renégocie
par ses diverses composantes les dispositions de
son cade en fonction de ses nouvelles exigences. le
mogaddem ou I'amghar se trouve sous le contréle
delaj'maa ;il est en genéral choisi parmiles individus
a personnalité effacée; il assume sa charge pour
un temps limité, non renouvelable en principe.
Ainsi, le droit de la sGrete et de la slrete dans la
societe tribale marocaine satisfait non seulement
au principe de légalité, ce qui prouve que ce principe
n'est pas une invention du droit pénal moderne!',
mais egalement correspond a un droit adhérant au
maximum possible aux intéréts et aux besoins de la
société qui I'a produit. Cette adhérence s'incarne
dans la confusion entre linstance qui légifere et
Iinstance qui juge, la méaa, qui fait office aussi
d’'organe judiciaire. Cette confusion n’est en aucune
maniere ressentie comme attentatoire a la slrete
de l'individu. Au contraire, la maa est le lieu de
gestion de la solidarité des groupes, et c'est dans
son fonctionnement que 'individu trouve les moyens
de garantir sa sdreté. Il est certain que le droit
pénal produit par I'Etat marocain depuis qu'il s’est
arrogé le monopole de Iégifération, auquel manque
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I'évidence de ce caractere consensuel qui fait la
force du droit pénal coutumier, ne peut se prévaloir
d’'une telle adhérence a la société.

La production d’'un droit sécuritaire et de sdreteé par
la sociéteé tribale marocaine elle-méme, et non pas
par une instance externe, c'est-a-dire qui transcende
la sociéte et s’y superpose, est le critere fondamental
d’évaluation de sentiment de sdrete que pouvait avoir
I'individu marocain. Ce critere equilibre et compense
largement le non-individualisme de la sociéte tribale.
Il est vrai, en effet, que la société tribale marocaine,
comme toutes les societés traditionnelles du
méme type étudiées par les sociologues et les
anthropologues, subordonne l'individu a la volonté
du groupe. Mais, comme I'écrit Bourdieu, cette
suprématie du groupe n’est pas sentie ni vecue par
I'individu comme une oppression ; elle ne s’analyse
pas en un anti-individualisme forcené!'®. La logique
de ce type de sociéte obéit, en reéalite, a deux
principes : l'individu est soumis au groupe et ne
peut faire valoir ses intéréts contre ceux du groupe ;
mais, en contrepartie, le groupe prend en charge
I'individu et lui garantit dans les epreuves toute sa
solidarité"”). On oublie généralement de faire état de
cette contrepartie quand on parle de la soumission
de lindividu a la communauté dans les societés
traditionnelles. Or cette contrepartie est essentielle,
car elle amene parfois le groupe a se sacrifier
pour lindividu, comme [atteste par exemple la
substitution du groupe a l'individu insolvable, auteur
d’'un acte délictueux, dans le paiement d’'une amende.
On ne peut donc évaluer le non-individualisme des
societés traditionnelles a 'aune de l'individualisme
de la philosophie moderne de la liberté, qui fait de
I'absence de la valeur « individu » une tare en soi,
comme on ne peut faire du passage a la philosophie
de la liberté individuelle un progres en soi, ne serait-
ce que parce que cette philosophie peut rester
formelle.

C'est cette logique a double facette : I'individu soumis
au groupe, le groupe solidaire de I'individu, qui régit le
droit pénal de la société tribale marocaine. Elle peut
varier dans les details d'une tribu a I'autre, et d’'un
droit & un autre ; mais dans sa structure d’ensemble,
elle reste la méme partout. La logique de la solidarité
du groupe est une donnée favorable a la sGreté de
I'individu. L'individu est, certes, visé en tant qu'auteur
et responsable de I'acte incriminé : il subira, s'il est
jugé coupable, des sanctions prévues. Maislamise en

accusation d’'un individu met toujours en mouvement
la solidarité du groupe d’appartenance. C'est ainsi
gue l'innocence ou la culpabilité d'un individu pourra
dépendre dans certains cas de la mobilisation de
son clan. L'innocence du soupconné sera établie si
I'institution de la co-juratio joue en sa faveur, en cas
d’absence ou d'insuffisance de preuves mateérielles
de culpabilité. La culpabilité établie de facon
indubitable ne frappera exclusivement I'individu que
si son groupe I'abandonne. La logique de la solidarite
du groupe peut donc conduire a l'isolement total
de l'individu dans deux hypotheses extrémes: en
culpabilisant un innocent par défaillance de la
solidarité du groupe d’appartenance ; en bannissant
de la tribu le coupable, le bannissement constituant
une sanction en droit pénal tribal. La documentation
ne fournit pas d'exemple du premier cas; on peut
penser cependant que la solidarité du groupe est
telle dans ces sociétés qu’un innocent ne risque
pas de se voir inculper, pour la raison inverse que le
coupable se trouve généralement reintégre dans le
groupe méme apres avair fait I'objet d'une mesure
de bannissement. Dans son épreuve, I'individu peut
recourir pour sa défense a des institutions comme le
droitd’asile dansunlieu sacre ou sacralisé [mosquee,
zaouia, marchgé), ou comme la protection par une
famille. La protection, dans ces cas, ne découle pas
de la sacralité de la personne, comme c'est le cas
dans la philosophie de la liberté individuelle, mais de
la sacralité du lieu ou du caractere magique de la
situation dans la quelle se trouve I'individu('®).

Quand a la sanction de l'acte, le droit pénal tribal se
fonde exclusivement sur I'amende, la composition
(diya) et le bannissement, la prison et la peine de
mort etant quasiment inexistantes. Ce qu’'on appelle
dans le droit pénal moderne « les mesures privatives
de la liberté » ne sont pas de mise dans le droit
pénal tribal marocain. Au contraire méme, c'est
la réduction d'un individu & un atome libre, c’est-a-
dire libre de toute solidarité agnatique, par I'effet
du bannissement, qui s’avere étre la pire sanction
gue cet individu puisse encourir. C'est la raison pour
laguelle cette mesure est considérée par le droit
pénal tribal comme extréme, et que les institutions
comme le droit d’asile et la protection par un autre
groupe temperent sa séverite et preparent la
reinsertion de l'individu dans sa sociéte.

L'ensemble de ces institutions du droit penal tribal
marocain ne peut étre, en dernier lieu compris que
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par référence a une société fortement imprégnée
de religion et de magie, lesquelles leur conferent
une redoutable efficacité!'? .

Ainsi, « I'ordre public » s’identifieentieremental’'ordre
social dans la sociéte tribale berbere, ce qui signifie
gu’il est inexistant en tant que cadre extérieur de
conceptualisation et de détermination de la legalité
en matiere des rapports sociaux. La nation d'ordre
public n'a de validité que dans un systeme pénal qui
procede d’'un dualisme entre I'état producteur de
normes de régulation sociale et la société réceptrice
et objet de cette activité normative. L'absence d’'un
tel dualisme dans la société berbere marocaine
d’'une part, et I'absence corollaire d’'une conception
abstraite d’'un ordre spécifique a I'Etat imposé a
la societé parallelement a un ordre répondant aux
besoins de celle-ci d’autre part, font que le droit
pénal tribal ne connait ni la notion ni la conception
de l'ordre public » et par conséquent c’est dans
I'equation societé (productrice du droit) = societe
(destinataire du droit) que residait le sentiment de
streté des individus marocains. Par contre, c'est
I'institutionnalisation d’'un dualisme superposant un
« ordre public » aun « ordre social » quiva engendrer
I'insécurité pour lindividu et le pousser plus tard
a la revendication de la séparation de I'exécutif
et du judiciaire, quand la philosophie de la liberté
individuelle s'inscrivit @ son horizon. En I'absence
d’'une telle philosophie, la sociéte tribale marocaine
reagissait au dualisme générateur de I'ordre public
« en retablissant, des qu’elle en avaient l'occasion,
le droit pénal coutumier qu’elle avait perdu dans sa
soumission a I'autorité makhzenienne.

La slrete de l'individu marocain déependait aussi du
réle du Cadi. Dans les zones citadines ou rurales
soumises a l'autorité makhzénieenne, le Cadi
interpose en principe entre l'individu et le makhzen
en tant qu'organe d'application du droit pénal
musulman, dont I'existence ampute relativement
le pouvoir de legifération du sultan, et en tant
gu’administrateur d’'une procédure judiciaire d'un
formalisme trés pointilleux. Dans les faits, le
makhzen a développég, aux dépens de la judicature
du Cadi, son incursion dans la définition d'un « ordre
public » géré par des organes de représentation ou
d’exécution comme le gouverneur, le Caid, le cahib
al-shdrta et le mih'tassib. Ce processus, enracine
loin dans le temps et décrit par Ibn khaldun dans
sa Milgaddima, a mis l'individu marocain a portee

de la fonction dissuasive de I'autorité makhzénienne.
L'individu s’est trouvé désormais dans une position
dont le caractere favorable ou defavorable déepend
du tempérament du représentant du makhezn
auquel il a affaire, alors que dans sa relation au Cadi,
I'individu est relativement en sirete en raison de la
haute estime dans laquelle est tenue la fonction du
Cadi, des conditions de moralité et de compétence
qui président au choix du détenteur de la fonction,
du poids de la religion dans I'accomplissement de
ses obligations professionnelles, et ce en dépit de sa
dépendance statutaire vis-a-vis de I'autorite centrale.
Les dlémas ont vu d'un mauvais ceil cette éviction
du Cadi et, par conséquent, cette « déjuridicisation »
de la justice, parce gu’elle entraine l'inapplication
du droit pénal musulman et, aussi parce qu’elle fait
economie du procéeduralisme et du formalisme de
la justice. L'arbitraire de la justice makhzénienne ne
laisse d'autre alternative qu'a la rébellion collective
contre le micro-despotisme des Caids, ce dont
I'histoire du Maroc témoigne suffisamment. Lajustice
du Cadi n'a pas été cependant totalement évincée,
ce qu'atteste par exemple un document du XIXe
siecle relatif a une affaire de chameau vole, dont le
témoignage sur le formalisme et le procéduralisme
de la justice du Cadi est révélateur du souci d’'une
justice opposeée a I'arbitraire d’un jugement expéditif,
et dont la « lourdeur » protectrice a servi de prétexte
au développement dune justice makhzénienne
moins exigeante en matiere d’administration de la
preuve?,

Ainsi, avant que ne se pointe a I'horizon la philosophie
de la liberté individuelle, la liberte de [lindividu
maraocain est fonction de sa proximité ou de son
eloignement de la justice makhzénienne: plus il
est loin de cette justice, soit par interposition de
la tribu, soit par interposition du Cadi, plus il a des
chances de se sentir en sdrete ; plus il se trouve
a portee de l'autorité makhzénienne, par perte de
'un de ces paravents ou par personnalisation du
pouvoir des amghars, plus il est sujet aux humeurs
incontrélables du représentant de cette autorite.
L’histoire peénale confirme le point de vue historique
general que I'historien Abdellah Laroui exprime sur
la liberté dans le pays maghrébins et dans le monde
arabo-musulman: «le clan incarne les coutumes
ancestrales et les impose a l'individu qui est ainsi
limité dans son action ; mais en tant que garant de
droits immeémaoriaux, connus et reconnus, le clan fait
contrepoids a la tyrannie des gouvernants. L'individu,
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élevé dans la tradition arabo-islamique, préfere
obeir a la coutume plutdt qu’a la loi sultanienne : la
premiere ancienne et stable, semble faire partie de la
nature elle-méme ; la seconde, toujours changeante,
exprime le caprice d'un homme. La coutume faire
partie de soi, la loi interpelle I'individu de I'extérieur,
exigeant obéissance totale et immédiate®”.

Ce jugement exprime la réalité d'une structure
saociale dans laquelle la tribu ou le clan a constitué
pour I'individu un paravent et un cadre de jouissance
d’'une relative sécurité individuelle.

Or, la grande transformation qui a affecte I'histoire
de la liberté de l'individu au Maroc reside dans ce
passage inexorable vers une grande proximité du
pouvoir makhzénien et dans la perte des paravents
gu’étaient la tribu et, dans une moindre mesure,
le Cadi. C'est cette proximité du makhzen que la
philosophie de la liberté individuelle, une fois inscrite
a I'horizon de la modernité marocaine, cherchera
desormais a atténuer.

La grande transformation:
histoire de la liberté individuelle
au Maroc

L'histoire de la liberté individuelle au Maroc
est un processus complexe dont la genese
ne peut se reduire a un avenement repérable
chronologiquement. Cest une dynamique de
paralleles historigues qui se croisent et se combinent
dans une occurrence fondatrice de la modernité
maraocaine.

Pour que s'instaure la dynamique de la liberté
individuelle moderne, il faut une situation de face-
a-face de l'individu et de I'Etat. La philosophie de la
liberté individuelle est née historiquement en Europe
dans le cadre de ce face-aface pour degager
l'individu de I'emprise etatique en enracinant la
legitimité de I'Etat dans l'individu et en lui assignant
comme finalité la liberté individuelle. La sireté du
citoyen dépend de cette logique.

Au Maroc, l'histoire de la liberté individuelle a
commence a se construire par la conjonction d'un
processus, impulse par une dynamique endogene
et porté a son extréme développement par une
dynamique exogene, d'accentuation de la proximité
de l'individu marocain vis-a-vis du makhzen, et d'un
processus, impulsé par la dynamique exogene,

mais, valorisé et pris en charge par une dynamique
endogene, d'intégration a la philosophie de la liberté
individuelle.

La réduction de I'écart entre lindividu marocain
et le makhzen est un processus qui n'est pas la
consequence de la colonisation exclusivement.
Celle-ci est venue se greffer sur une donnée
locale que R. Montagne a décrite®®, celle de la
personnalisation du pouvoir des amghars dont la
dynamique centralisatrice est enracinée loin dans le
temps®3), tout en constituant un facteur décisif dans
I'edification jacobine de I'Etat makhzénien. Le pouvair
personnel des amghars répond aux exigences
d’'un pouvoir local et régional, le makhzen central
y trouvant, en les légitimant, un point d'appui et un
relais a son autorite®*. Le microdespotisme de ces
amghars ne peut étre toujours mis a la charge du
makhzen central, celui-ci s’en servant toutefois pour
remplir sa fonction d'arbitrage et pour collecter les
imp6ts. Parfais, c’est I'autorité du makhzen central
qui, par son intervention, tempere la tyrannie des
chefs locaux®®. Mais d’'une maniéere indirecte et a
long terme, le pouvoir personnel des amghars sert
le centralisme reel ou virtuel du makhzen. Entre les
mains de I' amghar, le droit devient un instrument
de répression et d'oppression contre les resistants.
La forteresse (Kasba) et la prison sont les signes
de reconnaissance de ce pouvoir personnel, qui
constituent, par rapport a la tradition du pays
berbére, une double innovation: «Quant a la prison,
elle est plus encore que la forteresse I indice de
changements importants dans la vie du pays; sa
présence nous indique que le Chef est désormais
au-dessus des lois de la tribu a laquelle il n" a plus
a rendre compte de ses actes: on entre dans sa
geodle quand il lui plait; on en sort quand Dieu le
veut®®), Linstitution de la prison révéle le sens de la
liberté que véhicule la logique du droit pénal tribal,
mais la realité de celle-ci n'apparait qu’'a posteriori
et médiatement, et ne s’atteste que par le refus que
la société et les individus opposent a l'institution®”)
de la prison.

La colonisation, s’appuyant sur la dynamique locale,
a mis au service du Protecteur le centralisme partiel
et virtuel du makhzen en le moulant dans sa politique
jacobine importée. L'individu marocain est devenu
désormais a portée immediate d'un pouvoir absolu,
plus absolu que celui du makhzen national dont le
centralisme avait été généralement respectueux de
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la spécificité locale. La liberté de I'individu marocain
est devenue ainsi exposee, plus qu’elle ne I'a jamais
etée, au despotisme, en l'occurrence celui du
«makhzen francais»®®,

L’histoire coloniale est aussi, du point de vue de
I'individu marocain, | ‘histoire de I' enfantement de la
conscience moderne delaliberté a partirde I'épreuve
de la lutte nationale. C'est dans cette épreuve que
la philosophie de la liberté individuelle prendra
ancrage. Cet ideal de la liberté individuelle n'est
pas, cependant, le résultat d'une greffe artificielle
par voie d'acculturation. Il est aussi I'expression
d’'un attachement plus enraciné a la liberté qui ne
se satisfait pas d'une solution nostalgique, qui se
prolonge en une aspiration qui investit dans le projet
d’une libération nationale le projet d’édification d’'un
Etat moderne que seule la philosophie de la liberté
individuelle pourrait mener a la complétude. Ainsi,
le sentiment de la liberté que l'individu marocain a
hérite des structures traditionnelles de sa societe
trouvera-t-il dans l'idéal de la liberté individuelle
moderne un projet systématique d’émancipation et,
par conséquent, de contestation d’un état social et
politique contraire a la finalité de la liberte.

L'individu marocain n'a pas attendu I'avenement du
Protectorat pour prendre conscience de la nécessité
de s’inscrire dans le projet moderne de la liberte
individuelle. Le projet de constitution de 1908
porte latrace de cetteinscription: «Tout marocainale
droit de jouir de sa liberte individuelle a condition qu'’il
ne porte pas atteinte a autrui et a la liberté d’autrui»
(article 13); «La liberté individuelle consiste pour
chacun a faire, a dire et a écrire ce qu'il veut, sous
condition du respect de I'ordre publicy» (article 14);
«Toutes les religions connues sont respectées sans
distinction. Leurs adeptes ont le droit d’exercer leur
culte entoute liberté, a condition de respecter 'ordre
publicy (article 5); «sont abaolis dans tout le Royaume
le fouet et la torture par n’ importe quel moyen, et
tout procédé contraire a la civilisation» [article 27);
«11 n'est pas permis de condamner un criminel a
la peine de mort ou de prison a vie sans la décision
du conseil consultatif et I'approbation expresse du
Sultany(article 29); «11 n'est pas permis de tuer
les prisonniers et les blessés, de les depouiller de
leurs vétements comme il est de coutume. Tout caid
ayant commis un tel acte sera responsable devant
le conseil consultatif et le sultan» (article 32). Ce
sont la quelques extraits qui attestent de la prise en

charge par I'élite marocaine, au déebut du XXe siecle,
de l'idéal de la liberte individuelle. Toutefois, c'est
I'épreuve de la colonisation qui fera de la philosophie
de la liberté individuelle I'expression de I'aspiration
de l'individu marocain a 'émancipation.

La pratique de la protection issue du droit capitulaire,
au profit des marocains reflete, de par le paradoxe
de ses effets, la double volonté des protégeés de se
soustraire a une certaine pratigue makhzenienne et
de promouvoir, dans le cadre du projet de libération
nationale, I'idéal de la liberté individuelle. Destinee
a garantir des privileges aux colons, notamment
legislatifs et judiciaires, la pratique de la protection
fat, certes, un maoyen de soustraire des marocains
a la souverainete du makhzen national, et, du point
de vue des individus ou des tribus bénéficiaires,
un moyen de se garantir une certaine securite.
Mais en méme temps, cette pratique permit
aux marocains de détourner au profit du projet
d’émancipation nationale les libertés et privileges
gue leur valaient leur qualité de protéges, s'initiant
ainsi a la philosophie et a I'expérience modernes de
la liberté: «ll importe (...) de remarquer que, face au
carcan impose par le Protectorat et caractérisé par
les restrictions draconiennes dont souffraient les
libertés d’expression, de réunion et de circulation,
ainsi que par l'usage courant de linternement
administratif et méme le maintien, bien que partiel,
de I' etat de siege, il était somme toute normal que
I'action nationaliste qui avait trouvé un échappatoire
dans l'inviolabilité des mosquées, tirat aussi profit
des immunités propres a la protection consulaire. |l
était par ailleurs également normal que les protégés
qui, par «la fortune et les lumieresy, faisaient partie
intégrante de I'élite autochtone, soient appelés,
pour de nombreuses raisons, a figurer parmi les
principaux cadres du mouvement national®®. Le
manifeste du 11 janvier 1944 exprimera cette
double aspiration a la liberte, dans laquelle I'idéal
de la liberté individuelle est associé au projet de la
libération nationale.

L'idéal de la liberté individuelle inspira I'oeuvre
legiferante et constituante du Maroc indépendant.
Les dahirs du 15 novembre 1958 formant avec
le dahir du 16 juillet 1957, le «code des libertés
publiquesy, le code pénal du 26 Novembre 1962
et les constitutions qui ont jalonné litinéraire
constitutionnel du Maroc, sont les eétapes
importantes de cet édifice juridique a partir duquel se
projette désormais a I'horizon de l'individu marocain
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indépendant 'idéal de la liberté individuelle. L’histoire
du droit pénal moderne est cependant [I'histoire
de cet idéal frustré. Insérée dans une histoire aux
perspectives plus élargies, la liberté de lindividu
marocain apparaitcomme uneliberté defait(relative)
qui a perdu son assise sociale traditionnelle et qui,
prise dans I'étreinte d'un absolutisme makhzenien
inedit, se recherche dans la philosophie moderne de
la liberte individuelle.

De la siba tribale a
la siba individuelle

Que représente le makhzen pourlindividu marocain ?
La petite histoire qui suit le révéle a sa facon®”
«A Teétouan, sous le Protectorat, le grand vizir du
Khalifa royal fit convoquer le muezzin qui, du haut de
son minaret, faisait préceder son appel a la priere
de l'aube de psalmodies; «Qu’est-ce que ces chants
gue tu lances? Questionna-t-il pour intimider le brave
muezziny, - «Est-ce ton affaire? Reépondit celui-ci,
qui estimait que la question ne pouvait relever que
du cadi, seul compétent pour traiter de questions
de religions». Devant une telle effronterie, le grand
vizir s’'emporta. -»Mettez -le en prison !». - «ca oui,
c’est ton affaire et entre bien dans tes attributions!
s'exclama le muezziny.

Ce fait réel a I’ apparence anecdotique témoigne de
la perception du makhzen par I’ individu marocain en
tant que fonction répressive a la fois |égitime [c’est
une de ses attributions) et arbitraire (elle réprime
sans discernement). Si cet aspect repressif du
makhzen central est inhérent a la fonction méme
de linstitution makhzenienne, il ne s’est accuse
réellement que depuis le XIXe siecle!®. Situé dans
la durée historique, il apparait comme le résultat
d'un processus récent, méme s'il a des racines
lointaines, auquel est associé un autre processus,
celui de lindividualisation de la siba. L'absence
d'un face-a-face dans le passe entre lindividu et
I'Etat fait que la fonction répressive dans la société
marocaine oppose le makhzen a la tribu, laquelle se
trouve de ce fait en situation de siba. Elaguant ce
qui, dans l'analyse de la siba, relevait de I'idéologie
coloniale, Abdellah Laroui situe la dissidence tribale
dans une perspective d'anthropologie paolitique et
I'analyse comme I' expression d ‘une aspiration a la
participation politique; «[...) partout nous constatons
cette volonté de participer au Makhzen; loin de
viser a le détruire, on veut s’y intégrer, loin de se

défendre on attaque [..)»®3. Dans cette optique,
lorsque la tribu ou le groupe médiatise de moins en
moins le rapport du makhzen a l'individu, la «sibay
se manifeste de plus en plus a travers le réle de
I'individu. L’aspiration de ce dernier a la participation
politique s’est heurtée a I'ordre public colonial qui lui
avait repondu systématiquement par I internement
administratif, si ce n’est par d'autres moyens plus
radicaux. Confortée parl’idéaldelalibertéindividuelle,
la Iégitimité de cette aspiration a I'émancipation se
trouve confrontée depuis l'indépendance a l'ordre
public makhzenien.

L’histoire du droit pénal du Maroc indépendant
est I'histoire de cette confrontation. Tandis que le
makhzen entend consolider son centralisme et son
absolutisme, la logique de la liberte individuelle, elle,
vient a I appui de I'aspiration de I'individu marocain
a une participation réelle a la politigue. Le droit
penal moderne a servi la logique makhzenienne et
a desservi celle de la liberté individuelle. C'est ainsi
gue le code peénal de 1962 n'a pas totalement
rompu avec la Iégislation répressive de la liberte
gue le Protectorat a instituée pour ses besoins4,
L’évolution de ce code pénal depuis I'indépendance
s'est faite dans un sens régressif par rapport a un
dispositifjuridique originaire plus favorable a la liberté
individuelle. En pratique, ce que le makhzen permet a
I'individu par le biais des libertés publiques garanties
est neutralisé par ce qu’il se permet largement
contre lui. Lorsque la sphere d’exercice de la liberté
individuelle se situe dans une grande proximité de
la sphere politique, le droit pénal, dans son aspect
legislatif comme dans son aspect jurisprudentiel,
apparait dans sa plus grande séverité. Il remplit une
fonction de neutralisation de la liberte individuelle.
Son efficacité repose notamment sur I'emploi d'un
dispositif sémantique d'incrimination favorable
par son laxisme a la dissuasion makhzénienne
(«ordre publicy, «atteinte au moral de I'arméeny,...
etc.). La justice pénale apparait des lors comme
le lieu de résolution, au profit du makhzen, des
divergences politigues émanant de la sociéte civile.
L’incrimination de la contestation politique réduit la
participation de I'individu a une activité délinquante.
Dans ce contexte, la revendication de la séparation
du pouvoir exécutif et de I'autorite judiciaire devient
un enjeu fondamental, par lequel I'individu marocain
exprime sa volonte de se protéger contre I'emprise
makhzénienne, et par lequel il pourrait réduire
cette proximité aliénante que la loi d’airain de I'Etat-
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nation n'a pas manqué d'engendrer dans sa phase
de consolidation. Lorsque la sphere d'exercice
de la liberté individuelle s’éloigne de la sphere
politique et du pouvaoir, comme c’est le cas lorsqu'il
s'agit d’affaires de droit commun et de moeurs, la
modernité de la justice pénale ne fait pas obstacle
a I' arbitraire ni & la concurrence des modes de
résolution parajuridigues makhzéniens®, S'agissant
des actes commis dans le cadre de réevolte collective,
leur répression depuis I indépendance se situe dans
la sphere des infractions de droit commun quant a
leur qualification pénale, et dans la sphére politique
guant a leur répression extrémement severe. Mais
dans tous les cas, la justice pénale fonctionne
davantage comme un appareil de maintien de I'ordre
public que comme une institution de protection de la
liberté individuelle, ce qui rend celle-ci, méme quand
il ne s’agit que d’affaires de droit commun, un enjeu
eminemment politique.

Si I'on veut, en conclusion, exprimer d’'une maniére

schématique I'historique de la liberté de [lindividu
au Maroc, on pourrait affirmer qu'avant, la sdrete
de l'individu marocain était moins fragile alors qu'’il
ne disposait pas dune philosophie de la liberte
individuelle; qu’apres, 'individu marocain a disposée
d’'une philosophie de la liberté individuelle, mais sa
streté est devenue fragile. L'articulation de ces deux
moments historiques se trouve dans le rapport de
I'Institution makhzeénienne a l'individu: distant dans
le premier, étouffant dans le second (Avril 1993).

*Professeur a la faculté des sciences juridiques,
économiques et sociales, Université Hassan Il Ain Chok,
Casablancca

NOTES

(1). Cette étude est une contribution au colloque «L’'ordre
public et les libertés individuelles dans le systeme pénal
marocainy tenu a la faculté des sciences juridiques,
economiques et sociales de Casablanca en janvier 1993,
publiée avec le reste des travaux dans la Revue Marocaine
de Droit et d’ Economie du Développement, n° 29, 1993.
Je remercie le Directeur de cette revue de m’avoir autorise
a la republier.

(2). A cet egard. Il faut déplorer le peu d'intérét du
juriste marocain a I'égard de cette histoire du droit
pénal marocain, a laquelle, en revanche, le sociologue
et I'anthropologue, étranger d’abord, marocain ensuite,

a consacré de multiples travaux. Cette indifférence du
juriste marocain, seul apte par sa formation a exploiter
I'information spécifiquement juridique que recele ce droit,
s’expliqgue notamment par une idéologie étatique qui fait
du droit un produit de I'Etat (le droit positif) et considere le
droit produit par la sociéte (le droit coutumier] comme un

infra droit.

(3). Les sociologues font souvent, au passage (par exemple
J. Berque), parfois avec une insistance tres idéologique
(par exemple R. Montagne], une incursion sur le theme de
la liberté dans la société berbere marocaine. L'historien
marocain Abdellah Laroui est le seul a avoir systematise
une réflexion théorique sur la liberté dans le monde arabo-
musulman en geneéral, et dans les societés maghrebines
en particulier. Cet effort de reéflexion s'est deploye
cependant en dehors dune analyse de la production
juridique de la société maghrebine, ce a quoi je m'intéresse

ici particulierement.

(4). La sociologie des sociétés traditionnelles a éte
longtemps dominée par le paradigme holiste (la
primauté de la collectivité et du groupe sur [individu).
Les tenants de l'individualisme meéthodologique dans la
sociologie contemporaine ont contesté ce paradigme et
ont pu montrer (et méme démontrer] que les societes
traditionnelles ne méconnaissent pas lindividualité des
personnes qui les constituent. A ce propos, voir R. Boudon;
I'idéologie ou l'origine des idees recues; Fayard; 1986; en
particulier, les pages 222 et s., 282 et s., 288 et 313; voir
infra note n° 16, p. 11, une illustration de ce probleme.

(9). L'expression «droit pénal coutumier» ne correspond
a aucun domaine social juridiquement specialisé. Il y a en
fait un droit coutumier, dans lequel coexistent des normes
de diverses sortes, méme si la codification de ce droit
fait ressortir un contenu plus riche en données pénales
gu’en d'autres données. Le droit coutumier berbéere a
fait I'objet d’'une codification au XIXe siecle, mais I'origine
de cette codification remonte au XVle siecle, d’apres les
documents disponibles, et s’explique (partiellement) par la
présence d’un lettre (cadi ou taleb). Les codes coutumiers
(cette expression n'est ambivalente que d’'un point de vue
étroit, car la codification n’affecte la coutume que par le
passage de I’ oral a I'écrit, celui-ci n’hypothéquant en rien
sa souplesse, ce dont témoignent les révisions auxquelles
elle est soumise selon les besoins et I'opportunité] qui ont
été publiés dans diverses revues varient selon I'importance
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de leur contenu, tantdt «legery, tantdt «consistanty, mais
non dans leur philosophie. Cette différence dans le contenu
ne doit pas tromper: un code qui ne contient que quatre
ou cing dispositions n’épuise certainement pas le droit
coutumier d'une tribu. La coutume déborde toujours la

codification.

(B). «[(..) ne devons-nous pas nous assurer s'il n'existe
pas d’autres vocables qui, concurremment avec celui de
hurriya (liberte), couvrent le champ sémantique que devaile
la notion abstraite de liberte. Telle que nous la comprenons
aujourd’hui ?», Abdellah Laroui. Islam et modernité, La
Découverte, 1987, p.50.

(7). Une analyse de ce type est cependant difficile, L'historien
Abdellah Laroui, de ce point de vue, produit un jugement
contradictoire. Dans «Les origines sociales et culturelles
du nationalisme marocain (1830-1912)», Laroui écrit ceci:
«Quant a la fameuse liberte berbere, on la trouve rarement
ailleurs que dans les livres. Partout grands caids, amghars,
marabouts, agurrams, mugaddam-s ont une autorité sur
les individus qui n’est pas moins étouffante que celle des
sultans. (...). La «républigue cantonale» berbere ne signifie ni
liberte individuelle ni egalite; son seul aspect moderne chez
Montagne lui-méme est son apparente «laicité» (p.181,
note n° 146), Le méme auteur écrit plus tard dans «lslam
et modernité» ceci: «Comme I'Etat symbolise en géneral la
servitude dans la structure islamique traditionnelle, le clan,
parce qu'il lui est oppose, finit par symboliser I'antiservitude
etatique, c'est-a-dire ce que nous appelons aujourd’hui
la liberte civile» (p.57), «integré au clan, l'individu est fort
et en sécurité; seul, il est faible, « sans défense, marqué
pour étre asservi» (p.57). Cette contradiction, flagrante
chez un historien de la qualité de Laroui, peut s’expliquer
de la facon suivante: le premier jugement réagit contre
I'idéologie coloniale qui joue sur la liberté (la tribu ou clan)
contre le despotisme (le makhzen), pour se donner une
mission civilisatrice et se legitimer; le second jugement,
moins «travaillé» par la polémique anticoloniale, et plus
attentif a la dynamique spécifique de la société musulmane
en general, et maghrébine en particulier, est plus sensible
au role de paravent que constitue la tribu ou le clan vis-a-
vis du makhzen. Le jugement historique de Laroui montre
la difficulté d’'une approche historique en termes de
liberté, rendue plus pesante en raison de I'hypotheque que
constitue le jugement historique produit par une science
coloniale partiale, mais «incontournabley.

(8). En fait, cette législation perpétue longuement et
largement le systeme traditionnel de la justice penale au
Maroc, que le protectorat utilise a son bénéfice, tout en
introduisant des innovations qui vont dans le sens d’'un
systeme pénal moderne, surtout a partir des reformes
de 1953. Voir a ce sujet M. Zirari-Devif, la formation du
systeme pénal marocain; these de doctorat d ‘Etat.

On pourrait situer dans une période antérieure au
protectorat, plus exactement dans la période qui a vu
emerger le premier projet de constitution au Maroc, celui
de 1908, le cadre historique de pertinence de la notion
de «liberté individuelle», Toutefais, I'horizon de la liberté
individuelle ne s’est inscrit d’'une maniere irréversible dans
la réalité marocaine qu'a partir du moment ou celle-ci a
commenceé a se modeler de telle maniere qu’elle créait les
conditions internes et les institutions qui font de cet horizon
moderne la solution obligée aux problemes d’exercice du
pouvoir et la réponse aux aspiration de liberte, c’est-a-dire a
partir des transformations introduites par le protectorat.

(9). Entre 1956 et 1962, plusieurs dahirs ont inauguré la
legislation penale moderne du Maroc indépendant; voir M.

Zirari - Devif; op, cit.

(10). Cest le cas du travail de Mme Zirari-Devif, dont
I'analyse juridique a pris en compte la perspective historique
et sociologique sans en tirer toutes les consequences: de
sorte que l'analyse qu’elle fait du droit pénal issu de la
societe berbere lui applique parfois des categories issues
du droit penal moderne produit ou emprunte par I'Etat; op.
cit.

(11). II faux entendre cette notion dans un sens tres
large, qui comprend le clan, ou I'ensemble de clans, ou
'ensemble fédéré de plusieurs tribus. Dans la sociologie
tribale maghrébine, la notion de «tribu» est trés complexe
et défie tout effort de définition.

(12). Les institutions de ce droit pénal sont considérées
par la theorie pénaliste moderne comme constitutives
d’'une justice «privéey, opposée a une justice «publiquey,
c’est-a-dire étatique. Cette facon de considérer les choses
est excessivement simpliste. Elle méconnait I'unité et la
structure politiques de la tribu. Voir par exemple: G. Stefani
et G. Levasseur; Droit péenal genéral, Editions Dalloz, 10e.
1978, p.62 etc.

(13). Méme les sociologues n'échappent pas a cette vision

des choses, qui est d'ordre évolutionniste. Pourtant, le
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droit pénal traditionnel au Maroc n'est pas un droit de la
vengeance privee, mais bel est bien un droit public: «[...)
dans ce droit pénal (seksawa) assez bien attesté pendant
les quatre siecles que I'on peut etudier, la sanction est
toujours d’'ordre public sans que jamais y affleure la notion
devengeance privee ou de responsabilite de I'ikhsy, «En vieux
droit seksawa, on connait simultanément I'amende, ce qui
est un trait de droit public fort «avancé» et la composition
tarifiée. Mais, du plus loin que I'on puisse remonter par
les sources ecrites, on ne connait rien que cela: jamais
le talion»; celte remarque peut étre €largie a d'autres
droits coutumiers issus de la société tribale marocaine; J.
Berque, structures sociale du haut-Atlas. P.U.F. 2e édition;
1978; p.371 et p.372. La nation de «prédroity, telle que
I'utilise Louis Gernet, est en revanche d’'une grande valeur
heuristique pour attester de I'ancrage du «juridique» dans
la societe maghrebine et de I'importance qu'il revét pour
les maghrébins; voir L. Gernet, Droit et institutions en
Grece antigue, coll. «kchampsy, Flammarion, 1982: voir
J. P. Charnay, La vie musulmane en Algérie. d’ apres la
jurisprudence de la premiere moitie du 20e siecle, Paris,
P.UF, 1965.

(14). Ces documents portent explicitement la mention de

I'accord des diverses composantes de la tribu.

(18). Mme Zirari-Devif fait remonter I'apparition du
principe de légalité aux codes de 1953, ce qui est faire
preuve de «modernocentrisme». A quoi obéissent les
codes coutumiers des tribus marocaines, si ce n'est a
I'idée de donner un cadre juridiqgue préétabli a I'action
répressive de la société? Ce droit coutumier pousse si loin
le souci de la |Ieégalité qu'il fait état d’'une précision extréme
dans la détermination des infractions et des sanctions
y afférentes; il ne fait pas place a des naotions floues ou
indéfinissables dont le droit pénal moderne est porteur
(ordre public, atteinte au moral de I'armeée...). Parler a
propos du droit coutumier marocain du principe de légalite
n’est pas un anachronisme, parce que ce principe se déduit
de I'existence méme de ce droit, dont la codification ne
fait gu’expliciter la réalité. Nier I'existence de ce principe,
c’est confondre la réalité avec sa représentation et sa
formulation théorique, et prendre la théorie pour la preuve
de I existence de la pratique, et enfin oublier que la pratique
peut précéder la théorie.

(18). P. Bourdieu, Sociologie de I'Algérie, P.U.F., Que sais-
je?, Be édition, 1980.

(17). Linstitution du serment collectif incarne ce
«mecanismey de solidarite qui regit les rapports au sein du
groupe: «En somme, écrit A. Adam, la délation du serment
revient a instituer le clan lu-méme juge de [individu:
ou bien le clan estime gu’il est dans la vérité et dans le
droit, et il affrontera sans crainte I'épreuve redoutable
de I'ordalie; dans le cas contraire, il rejettera I'individu de
son sein plutét que de compromettre par un parjure la
prospérité voire I'existence du corps social. Mais le clan
doit étre un bloc d'un seul tenant, sous peine de n'exister
pas. La défaillance d'un seul maillon rompt la chaine, c’est
pourquoi le refus d’'un seul co-jureur «casse» le sermenty:
Remarques sur les modalités du serment collectif dans
I Anti-Atlas occidental, Hespéris, Tome XXXV, 3e et 4e
fascicules, 1948, p.304. Le terme «délation» implique chez
'auteur une meésinterprétation, car le serment collectif
n’est pas destiné a dénoncer et a exclure mais a mettre a
I'épreuve la solidarité du groupe. Quand I'exclusion frappe
I'individu, c’est que le «mécanisme» de solidarité ne peut
pas fonctionner. Et cette défaillance de la solidarité est si
exceptionnelle que le groupe ne manque pas de se rattraper
en menageant des possibilités de reinteégration. L'analyse
gu’A. Adam a consacrée a linstitution de la co-juratio
illustre par ailleurs la difficulté d’une sociologie dominée
par le paradigme holiste (primauté du groupe sur l'individu)
a concevoir I'individualité comme un fait social en I'absence
d’'une idéologie individualiste. L'auteur s’appuie sur deux
idees: 1) la societe berbere ne reconnait pas l'individu:
«Notre individualisme, fondé sur I'autonomie irréductible
de la conscience et la responsabilite personnelle, est
impossible a penser pour un berbére non affranchi des
normes traditionnelles. L'engagement juridique et religieux
de l'individu n’a pas de valeur parce que lindividu en tant
gue tel n'existe pas» (p.303); 2] lislam est une éthique
religieuse fondée sur la responsabilité personnelle de
l'individu: «Une telle morale suffit a dissoudre les concepts
primitifs de la vieille societé berbere» (p.310). Des lors,
I'existence d’'une forme collective du serment a coété
d’'une forme individualisée du serment s'analyse, pour
I'auteur, comme le résultat d’'une évolution qui part d'une
forme «pure» et débouche sur une forme «impure” et
dégradée: la forme «pure» est le serment collectif qui
engage les parents consanguins (ihagg-n.tegzdist). La
forme «impure» est le serment individuel de 'aggemmam
(un «professionnel» du serment); entre ces deux formes,

il'y a le serment collectif qui engage des co-jureurs non
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lies par le lien de consanguinité (lhagg-n-twizi), qui apparait
comme une étape de transition: «le serment dit Ihagg-n-
tegzdist représente, a coup sdr, le témain le plus ancien.
Comme une faute rémanente qui survit a la disparition de
son milieu naturel, il exprime I'état d’'une humanité ou la
cellule sociale n’était pas l'individu, pas méme la famille
au sens ou nous l'entendons aujourd’hui, mais le clan,
ikhs ou afus. A cette communauté biologique le serment
dit ihagg.n-tgersi substitue une communauté magico-
religieuse. On ne saurait dire s'il est aussi antique que
L'autre: il nous offre en tout cas, lui aussi, un état tres
reculé des croyances humaines. Ces vieilles conceptions
se sont affaiblies: le cadre qu’elles ont engendre demeure,
maintenu par la routine et la force de la tradition, mais
la vie s'en est retirée. Cela aboutit a la formule dérisoire
et vide de toute signification du serment dit Ihaqg-n-twizi.
C’est que la conscience personnelle a fait son apparition.
L'individu s’est peu a peu degage de la masse indistincte du
clan. On commence a le reconsidérer comme responsable
de ses actes. Il devient donc indispensable de tenir compte
de sa qualité morale propre, de ses rapports avec autrui,
des sentiments qui ont pu fournir a ses actes leurs mabiles.
Cette nation nouvelle suffit @ rompre la chaine jusgu’ici
indissoluble de la consanguinité: on voit alors un individu
ecarté de la tegzdist pour des raisons qui impliquent un
jugement sur sa sincerite personnelle. Un pas de plus,
et c’est linstitution du serment collectif, elle méme, qui
croule sous la poussée des forces neuves: I'agemmam
jure seul. Et s’il y est autorise, c’est en vertu d'un jugement
porté sur sa valeur morale. La promation de l'individu est
presque achevée. Que ce qui n'est encore que I'expression
devienne la regle, et nous aurons atteint le terme d’'une
longue évolution. L'influence de lislam est-elle la cause
déterminante de cette évolution’? Il est impossible d’en
administrer la preuve formelle. Je suis pourtant amené a
le pensery (p.308).

Outre que I auteur lu-méme donne a son analyse un statut
d’hypothese sans vérification possible, sa démonstration
péche parun exces d’évolutionnisme et, surtout, parl’a priori
methodologique de sa sociologie: la primauté du groupe
sur I'individu exclut I'existence de formes individualisees de
certaines pratiques sociales; quand I'existence de celles-
ci est etablie, elle est soit aberrante. Soit la manifestation
dégradée d’une forme «purey, C'est ainsi que la défaillance
d’'un co+jureur, dans le cadre du serment collectif, est jugée

systématiquement par I'auteur, en raison de son caractere

individuel, comme une aberration, s’interdisant ainsi de lui
trouver une explication «<normale» et objective, par exemple
la nécessité de récuser le serment d'un co-jureur partial.
A. Adam relate lu-méme un cas concret relevant de cette
explication, mais «aveuglé» par le paradigme holiste de
sa sociologie, il ne I'explique que comme la manifestation
aberrante d'une évolution [V. P. 306). L'auteur n’envisage

a aucun moment ce qui, pourtant, est une eévidence
méme pour une société non individualiste: la nécessité
de récuser dans une affaire un individu dont le serment
ne pourrait étre impartial (dans I'exemple gu'il cite. le co-
jureur est recuse parce que victime ancienne de l'individu
objet du serment). Pourtant encore. A. Adam précise
dans une note que «cette exception n’est pas unique: le
principe en est admis dans presque toutes les coutumes
berberes du Maroc» (p.306). Dréle d»’exception» dont le
principe est admis dans «presque toutes les coutumes
berberesy. La demonstration de |'auteur surestime par
ailleurs l'individualisme éthique de I'islam qui, il ne faut pas
I'oublier, repose aussi sur une éthique communautaire.
Enfin, elle reconnait a I'idéologie (la religion islamique) une
force quasi-automatique de «subversion» de la structure
tribale, alors que celle-ci a longtemps neutralise la regle
coranique de I'héritage féminin (voir G. Tillion, Le harem et

les cousins).

(18). Le droit d’asile est une institution a laquelle la société
berbére a conféré une valeur sacrée, et par laquelle
I'individu attenue son isolement: «Ainsi desolidarisés d’'avec
le meurtrier, ses «freres» échappent a la nécessité de le
suivre dans sa fuite; car il quitte toujours les territoires de
la fraction ou de la tribu pour chercher au dehors un asile
plus sir. Il y est méme pousseé souvent par Ses propres
parents ou sa djemaa. S'il ne s'éloignait en effet, il serait
expose a tomber sous les coups des parents de sa victime,
qui ont le droit de le tuer |a ou ils le rencontrent, sauf dans
une zaouia, sur un marché ou sur la route qui y conduit,
au cours d'une féte ou d'un mariage, dans la maison
d’'un bien, ou en présence d'une femme. Ces diverses
restrictions découlent toutes du mezrag [='anaia kabyle],
de la protection accordée a I'héte, au refugié, a celui qui
s’est place sous I'égide d'une personne ou qui se trouve
dans un lieu inviolable. C’est en considération de la méme
idée que le meurtrier fugitif sera en sécurité dans la tribu,
le village, le clan étranger qui lui aura donné asile. S'il y était
tue, il y aurait violation du mezrag, ce qui entrainerait de

graves consequences: le respect de cette sauvegarde est




N°1- Janvier/Juin 2011

34

chose sacree, et sa rupture, qui peut dechainer la guerre,
fait naitre un droit de vengeance au profit du protecteur
outragey; F. Arin, «Le talion et le prix du sang chez les
berberes marocainsy, in Les Archives berberes, val. |
fascicule 2,1915, p.67 etc.

Voici un exemple des consequences d’une violation du
droit d'asile: «vers 1280 de I'hégire, le cheikh si Ahmed
amggarou osa faire assassiner en plein marché de souq
Essebt un taleb nommé sidi Mohamed, contre lequel il
avait quelque grief. La tribu de Ouedras, qui avait supporté
patiemment le joug impose par son gouverneur, se revolta.
[...]. I appartenait a la tribu de venger I'affront qui lui était
infligé et de prendre toutes dispositions, pour que pareil
fait ne se reproduisit plus. Les révoltes eurent le dessus, le
Cheikh fut tué. Le marche qui avait été le théatre du drame
fut fermé pendant un an, conformément a la coutumey;
S.Biarnay, «Un cas de régression vers la coutume berbere
chez une tribu arabiseée», in Les Archives berberes, vaol. |
fascicule 4, 1916, p.221. L'institution du droit d’asile existe
meéme dans les rapports entre un individu ou une tribu et le
sultan; c’est le «droit d'asile des canons» (Zouag-l-mdafa):
«un des cas les plus curieux du zouag (asile] est celui qu’on
peut remarquer. en campagne, au camp du Sultan ou en
ville, & une batterie: les canons du Sultan jouissent de cette
prerogative, et non seulement les canons méme, mais leurs
affdits, le terrain qu'ils recouvrent et mémes les mulets qui
les portent lorsqu’ils sont chargés pour le départ. Tout
individu poursuivi, qui se refugie sous un canon, devient
sacrey (G. Salmon. «Le droit d'asile des canonsy, in Les
Archives marocains, tome troisieme, 1905, p. 147).

La Ta'qgitt du Qsar de Lgara comprend parmi ses
nombreuses dispositions (Larbi Mezzine en a dénombre
guatre cent une), quelques unes relatives a la protection
et a I'asile accordé a un individu. La disposition numéro 24
prévoit ceci: «L’ennemi ne peut habiter dans le gsar; mais
s’il en manifeste le désir, il doit sacrifier (une béte) au seuil
du gsar en I'honneur de toute la gbila. Si la gbila accepte
son sacritice (dbiha] il pourra étre intégre, et se réfugiera
(Yahuzu) sous la protection de la personne de son chaix.
Sinon, la gbila le dédommagera du prix de son sacrifice, et
il s’en iray. La disposition n® 105 prévoit: «S'il (le meurtrier)
veut bénéficier d’'une protection, il devra en plus sacrifier
un veau moyen pour le déefunt. Une armée de protection
(‘afia) dont le (Cheikh) se charge d’assurer I'exécution,
lui est alors accordée. Cette protection est garantie par

guatre membres du lignage (‘Ashira) du meurtrier, par

onze personnes du lignage du défunt, et par le (Cheikh] et
ses mzarig. Le (Cheikh] veille en.personne a | ‘application
effective de cette garantie. Si pendant cette protection le
meurtrier est trahi, chacun des garants devra verser un
gintar (a la gbila)». La disposition n°296 prévoit enfin: «si
un habitant de Igara accorde sa protection a un individu
(Kasd), et qu'un étranger au gsar veut porter atteinte a
I'honneur du protecteur [L'ar) (en attaguant le protege)
en présence d’'un autre habitant de Lgara, ce dernier est
passible d’'une amende de 20 mithgals s'il n’intervient pas
pour empécher cela, et devra dedommager le protecteur
du préjudice porté a son ‘ar» (le texte de la Ta'qqitt du gsar
de Lgara, en arabe et en francais, se trouve dans Larbi
Mezzine, Le Taftlalt, Contribution a I' histoire du Maroc
aux XVlle et XXllle siecles, Publication de la Faculté des
lettres et des Sciences Humaines de Rabat, Serie Theses,
1987).

(19). Dans le droit coutumier berbere, la normativité
juridique est inséparable de la normativité religieuse et
magique; la premiere s'exprime a travers la seconde et,
pour cette raison, sa realité ne peut étre toujours identifiee
sans L'aide de la seconde. Mais, @ mon avis, ceci n'est
pas contradictoire avec I'existence d'une normativité
juridique indépendante: lorsque la magie ou la religion ne
produit pas son effet inhibiteur ou dissuasif a I'encontre
d’'un comportement transgressif. L'auteur de l'infraction
n‘encourt pas seulement les effets de la transgression
magique ou religieuse (effets d’ordre irrationnel), il encourt

aussi une sanction sociale légalement préevue.

(20). Voir G. H. Bousquet, «Le chameau volé, Document de

procédure marocainey. in Hespéris, Tome XXXVI. 1948.

(21). In Islam et modernité, la Découverte. Paris, 1986,
p.57.

(22). Les berberes et le makhzen dans le sud du Marac,
Ed. Afrique Orient 1989 (réédition).

(23). «Plus la transformation du pays, préparee par
I'action des amghars depuis des siecles, est avancee, plus
I'autorite des chefs makhzen se fait absolue, et se libere

aisement de tout contréle»; R. Montagne, op. cit; p.384.

(24). «[..) 'amghar (parvenu a sa puissance absolue)
s’écarte en effet de plus en plus du milieu traditionnel dont
il est sorti; il se sent attireé vers le Makhzen qui cherche
volontiers a utiliser sa puissance a ses fins, beaucoup plus
gu’il n’est tenté de rester aux yeux du peuple, le défenseur
de I'indépendance de la montagne»; idem ; P.325
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(25). Vair note n° 26.
(26). R. Montagne, op. cit, p.319.

(27).d.Berque : « L'innovation etait grande, car en coutume
berbere, on n’emprisonne jamais. On attente a tout, méme
a la vie de I'adversaire ou du coupable, mais jamais a sa
liberte ; or le pouvoir berbere qui s'installe, dans ce dernier
guart du XIX e siecle (...) instaure de nouvelles pratigues,
parmi lesquelles I'emprisonnement. De quoi la tribu se
plaint. C'est tout juste si le Sultan parvient a faire libérer
guelques uns de ces malheureux ; le Maghreb entre deux
guerres ; seuil ; 1962 ; p.118.

(28). Selon I'expression de J. Berque in Le Maghreb entre
les deux guerres, op. cit., p. 239.

(29). L'origine de ce projet reste indéterminée. On peut
trouver le texte de ce document dans J. Robert, La
monarchie marocaine, Paris, LG.D.J., 1963, Annexe . pp.
311-323.

(30). M. Kenbib, « Protection, Protectorat et nationalisme
(1904-1938)», in Hesperis-Tamuda, vaol. XVII, 1978-79, p.
191.

(31). Cette histoire est racontée par: Yahia Benslimane
dans son livre : Nous, marocains, Publishud, (ne porte pas

de date), p. 147.

(32). Lidéologie coloniale a I'institution

makhzenienne sous un eéclairage exclusivement réepressif.

presente

Si la répression est une fonction inhérente au Makhzen,
sa manifestation, etait, avant le Protectorat et par rapport
aux Etats europeens, bien modeste : « tout bien considere,
I'appareil répressif de I'Etat marocain d'autrefois était
bien peu de chose compareé a celui des grandes nations
europeennes. C'est que le premier était forcé d'intervenir
souvent en bloc, et de facon par conséquent, bien
plus spectaculaire, tandis que le second, omniprésent,
guadrillant le pays, sevissait et sevit sans eclat mais aussi
sans relache », G. Ayache, « La fonction d’'arbitrage du
Makhzen », in Etudes d’histoire marocaine, Ed. SMER, p.
161.

(33). Les origines sociales..., op. cit., p. 182, note n° 148.

(34). Le dahir du 29 juin 1955 relatif a la répression des
manifestations contraires a I'ordre public et des atteintes
au respect dd a I « autorité » est une survivance de I'ere
coloniale qui ne s’explique que par la fonction dissuasive
gue ce dahir entend continuer apres l'indépendance.

(35). M. Hamdouchi, Le statut de la slrete nationale
marocaine, Mémoire de DE.S. en Droit Public, Faculte
des sciences Juridiques, Economiques et Sociales de
Casablanca, 1985.
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STE 1

La commission marocaine pour la vérité :
un premier bilan
Driss El Yazami

Le rapport de I'lnstance Equité et Reconciliation [IER] remis au Roi Mohammed VI le 30 novembre 2005,
et désormais public, dresse le bilan des travaux de la commission concernant ses trois missions: établir
la verite sur les violations des droits de 'Homme au Maroc de 1956 a 1999, indemniser les victimes et
garantir la non-répétition de tels evenements.

L’IER a effectué des enquétes de terrain, des entretiens avec les familles des victimes, des visites d’anciens
lieux de detention, des examens d'archives,... pour aboutir a la découverte de l'identiteé, des circonstances
et des lieux du déces de 742 personnes. Dans cette recherche de la vérite, I'lER a di faire face a I'absence
de documentation fiable ainsi qu’a I'eétat deplorable des archives nationales.

Les travaux de I''ER vont permettre lindemnisation de 9280 victimes, ainsi que la mise en place de
programmes de réparation communautaire pour plusieurs régions et groupes de victimes.

Quant a la garantie de la non-répétition de ces violations, I'lER a notamment recommandé ['inscription
dans la Constitution de la primauté du droit international sur le droit interne. L’IER a également insiste sur
l'importance de la préservation active de la mémaire afin d’éviter une répétition des violations.

The moroccan truth commission: first appraisal, by Driss el Yazami

The report of the Equity and Reconciliation Commission [IER], submitted to His Majesty King Mohammed VI
on November 30th, 2005, since then available for the public, draws the first assessment of the commission’s
three missions: to reveal the truth of human rights violations perpetuated in Morocco from 1956 to 1998,
compensate victims and guarantee the non-repetition of these violations.

The IER conducted investigations, interviewed victims’ families, visited former detention centers, went
through archives, etc. in order to reveal the identity of 742 people and identify their death’s circumstances.
In its truth-seeking, the Commission faced lack of reliable documents and the appalling condition of national
archives.

The IER achievements made possible the reparation of 9280 victims, as well as the implementation of
community reparation programs for several areas and groups of victims.

As for guaranteeing the non-repetition of these violations, the Commission particularly recommended that
the primacy of international law over national law be entrenched in the Constitution. The IER also underlined
the significance and importance of the active preservation of memory in order to avoid the repetition of
such violations.
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La comision marroqui para la verdad: primera evaluacion,

por el Sr. Driss El Yazami

El informe de la Instancia Equidad y Reconciliacion [IER], presentado al Rey Mohamed VI, con fecha del 30
de noviembre de 2005, incluye la presentacion de los trabajos de la Comision relativos a sus tres misiones,
a saber: el establecimiento de la verdad acerca de las violaciones de derechos humanos en Marruecos
desde 1956 hasta 1999, la indemnizacion de las victimas y la garantia de la no repeticion de esos
hechos.

La IER ha realizado una serie de estudios de campo, encuentros con las familias de victimas, visitas a los
antiguos lugares de detencion, estudio de los archivos, etc., lo que favorecio la identificacion de las victimas,
las circunstancias y el lugar de la muerte de 742 personas. En la busqueda de la verdad, la IER se ha
enfrentado a la falta de documentacion fiable y el deplorable estado de los archivos nacionales.

Los trabajos de la IER han permitido la indemnizacion de 9280 victimas, asi como el establecimiento de
programas de reparacion comunitaria a favor de varias regiones y grupos de victimas.

En cuanto a la garantia de la no repeticion de esas violaciones, la IER ha recomendado la inscripcion de la

primacia del derecho internacional sobre la legislacion nacional. La IER también ha resaltado la importancia
de la preservacion positiva de la memoria para evitar la repeticion de tales violaciones.

38
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Installee par le roi Mohammed VI le 7 janvier
2004, llnstance Equité et Réconciliation (IER]), la
commission marocaine pour la vérité, a remis le
30 novembre 2005 son rapport final au souverain.
Dorénavant public, ce rapport dresse le bilan des
travaux de la commission quant aux trois objectifs
qui lui étaient assignes: I'etablissement de la veérité
sur les violations graves des droits de I'Homme
intervenues entre 1956 et 1999 et la détermination
des responsabilités institutionnelles, I'indemnisation
et la réhabilitation des victimes et I'élaboration de
propositions de réformes susceptibles de garantir
la non repétition de telles violations.

Composée de 17 personnes connues pour leur
engagement en faveur des droits de 'Homme, dont
plus de la moitie étaient elles mémes d’anciennes
victimes, I'lER a succédeé a une autre commission,
L'lnstance d’arbitrage indépendante, mise en
place en 1999 et qui avait pour unique mandat
d’'indemniser les victimes de la répression politique.
En trois ans, cette commission avait effectivement
procédé a I'indemnisation de plus de 4000 victimes
sans parvenir a clore le débat public au Maroc sur
le dossier des graves violations du passé, débat,
relancé en permanence par la mobilisation des
familles des victimes et les militants des droits de
I'Homme qui continuaient a revendiquer verité et
justice.

C'est donc avec un mandat plus large que I'lER a
entame ses travaux, proceédant dans un premier
temps a [I'élaboration de ses statuts [publiés
par décret royal, leur conférant ainsi un statut
institutionnel éminent] et ouvrant un nouveau
delai aux victimes et/ou a leurs ayants droit afin
de déposer leurs requétes. Dans le méme temps,
elle procedait a de larges consultations avec le
réseau international des commissions vérité grace
a un accord de partenariat etabli avec le Centre
international de justice transitionnelle (ictj.org).
Organisés en trois groupes permanents de travail
(investigations, études et recherches, réparation),
les membres de I'lER se sont aussi dotes, chaque fois
gue neécessaire de commissions ad hoc [auditions
publiques, rapport final,...] et etaient secondés dans
leur action par un secrétariat qui a compté jusqu’a
350 personnes.

Etablir la vérité :
enjeux, difficultés et résultats

Considérant que la période couverte par le mandat
de I'lER est la plus longue gu’'une commission de
la vérité ait eu a traiter (43 ans), que les crises de
violence politique qui ont occasionné des violations
graves des droits de 'Homme étaient de nature
tres variee et avaient impliqué de nombreux acteurs
étatiques, et parfois non étatiques, et en I'absence
d'une documentation fiable et de recherches
académiques sur de nombreux épisodes de
I'histoire du Maraoc, le travail de I'lER en matiere
d’etablissement de la vérite a pris plusieurs formes.

Les auditions publiques des victimes, diffusées sur
les medias étatiques, les centaines de témoignages
enregistrés et conserves dans les archives de
I'lnstance, les colloques académiques et les dizaines
de séminaires organisés par I'lER ou des ONG de
toutes natures ont permis d’amplifier le débat public
pluraliste sur prés d’'un demi-siecle d’histoire. Ces
activites ont permis aussi d'avancer de maniere
considéerable dans I'établissement de la verite - sur
plusieurs episodes de cette histoire et types de
violations, restés jusque la marqués par le silence
ou le tabou.

Combinant enquétes de terrain, entretiens
systématiques avec les familles des personnes
portées disparues, recueil de témoignages des
disparus libéres, visites d’ anciens lieux de détention
ou de seéquestration, auditions de fonctionnaires
des services de securité, recherche documentaire
et examen d’archives, I'lER a rassemblé un vaste
mateériau historique sur les principales violations
des droits de 'hnomme commises sur pres d'un
demi-siecle.

Au total, le sort de 742 personnes, considérés
jusque la comme faisant partie des victimes de la
disparition forcee a éte élucidé, les investigations de
I'lER ayant permis de determiner les circonstances
de leur déces, souvent leur identité et les lieux de
leur inhumation. Le rapport final liste ainsi les
diverses catégories de victimes décédées dans
des centres illegaux de sequestration, ou durant
des affrontements armeés, ou durant les émeutes
urbainesde 1965, 1981, 1984 et 1990 ou pendant
leur détention arbitraire, et constate que les années




1970 ontenregistre le nombre le plus eéleve de déces
(109 cas) alors que les décennies suivantes ont
connu une nette régression: 9 cas pour les années
1980 et 2 cas pour les années 1990. Il rappelle
enfin que B6 autres cas de victimes rassemblent
les elements constitutifs de la disparition forcee
et considere que I'Etat a I'obligation de poursuivre
les investigations entamées par ses soins, afin
d’élucider leur sort.

Le rapport énonce en conclusion les difficultés quiont
entrave la recherche de la vérité, parmi lesquelles
figurent la fragilité de certains témoignages oraux,
I'etat deéplorable de certains fonds d’archives
nationales quand elles existent, la coopération
inégale des appareils de sécurite, I'imprecision de
certains témoignages d’'anciens responsables et le
refus d’autres de temoigner.

Indemnisation, réhabilitation des victimes
et réparation communautaire

Sur les 22 000 correspondances recues, 16 861
dossiers individuels ont été ouverts et ont fait I'objet
d’'une decision de I'ER. 9280 victimes bénéficieront
ainsi d'une indemnisation dont 18395 victimes
ont fait l'objet en outre d’'une recommandation
supplémentaire portant sur d'autres modalités de
réparation (réintégration dans la fonction publique,
regularisation de la situation administrative ou
professionnelle, etc.). 1499 victimes, ayant déja
bénéficie entre 1999 et 2003 d'indemnisations de
la part de I'lnstance indépendante d’arbitrage, ont
fait I'objet de la part de I'lER de recommandations
particulieres concernant d'autres formes de
reparation. L'IER aura ainsi positivement repondu
aux demandes de réparation de 9779 victimes de
la disparition forcee, de la détention arbitraire suivie
ou non de proces, ou suivie d'une exécution capitale,
de déces, blessures et detention arbitraire durant
les émeutes urbaines, de I'exil forceé et de violences
sexuelles. A cet egard, I'lER a tenu particulierement
compte de lapproche genre, en prenant en
consideration les souffrances particulieres des
femmes, victimes directes ou indirectes.

En matiere de réehabilitation médicale et psychique,
'lER a préconise dans ses recommandations
I'extension de la couverture médicale obligatoire
a toutes les victimes et a leurs ayants droit et la
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creation d’'un dispositif permanent d’'orientation et
d’assistance médicale des victimes de la violence et
de la maltraitance.

Enfin, et partant du constat que certaines régions
et communautés considéerent avoir souffert
collectivement des séquelles des crises de
violence politique et des violations qui s’en sont
suivies, I'lER a accordé une place particuliere a la
réparation communautaire, et a préeconise dans
ce domaine I'adoption de nombreux programmes
de développement socio-economique et culturel en
faveur de plusieurs régions et groupes de victimes,
en particulier les femmes.

L’lER a recommande enfin la reconversion d'anciens
centres illegaux de détention en centres de
developpement communautaire, faisant ainsi de ces
lieux hier emblématiques de la violation des droits
des centres de citoyenneté active au service des
habitants.

Les recommandations :
garantir la non répétition

Les recommandations de I'lER portent notamment
sur des réformes constitutionnelles, des réformes
dans le domaine sécuritaire, de la justice, de la
|égislation et de la politique pénales, la mise en ceuvre
d’'une strategie nationale de lutte contre I'impunité
et le suivi des recommandations.

Partant du principe de la primauté du droit
international des droits de 'homme sur le droit
interne, qui devrait étre explicitement inscrit dans
la constitution, elle recommande de garantir dans le
textefondamentallaprésomptiond’innocence,ledroit
a un proces equitable, le renforcement du principe
de la séparation des pouvoirs, I'interdiction de toute
immixtion du pouvoir exécutif dans I'organisation et
le fonctionnement du pouvoir judiciaire, le secret de
la correspondance, l'inviolabilite du domicile et le
respect de la vie privée, etc.

Rappelant l'interdiction qui figure depuis longtemps
dans la constitution marocaine du parti unique, L'IER
recommande la prohibition de la disparition forcée,
la détention arbitraire, le génocide et autres crimes
contre I'humanité, la torture et tous traitements
ou peines cruels, inhumains ou dégradants, et
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I'interdiction de toutes les formes de discrimination
internationalement prohibees, ainsi que toute forme
d’incitation au racisme, a la xénophaobie, a la violence
et a la haine.

Le rapport de [lER demande aussi I'adoption
et la mise en ceuvre d'une stratégie nationale
integree de lutte contre I'impunité, en proceédant
a I'harmonisation de la législation pénale avec les
engagements internationaux du pays, et estime que
la consolidation de I'Etat de droit exige en outre des
réformes dans le domaine sécuritaire, de la justice,
de la legislation et de la politique pénales. Ainsi, elle
recommande notamment une autre politique de
gouvernance des appareils sécuritaires, qui exige
la mise a niveau, la clarification et la publication
des textes réglementaires relatifs aux attributions,
a l'organisation, aux processus de décision, aux
modes d’'opération et aux systemes de supervision
et d’ évaluation de tous les appareils de securité et
de renseignement, sans exception, ainsi que des
autorités administratives en charge du maintien
de I'ordre public ou ayant le pouvoir de recourir a la
force publique.

Une autre mesure phare concerne le renforcement
de l'indépendance de la justice, qui passe, outre
les recommandations d'ordre constitutionnel,
par la révision, par une loi organique, du statut du
Conseil supérieur de la magistrature (CSM). L'IER
recommande a cet égard de confier la présidence
du CSM par delegation au Premier président de la
Cour supréme, I'élargissement de sa compaosition a
d’autres secteurs que la magistrature,....

Des mémoires a I'histoire

Mais I'lER a émis aussi plusieurs recommandations
portant sur la mémoire et l'histoire. Elle a ainsi
preconise la creation d'un museée de I'histoire
de I'émigration marocaine, l'adoption d'une loi
moderne sur les archives, la création d’un institut de
recherches sur 'histoire du Maroc indépendant....
toutes choses qui semblent a priori loin des objectifs
assignes a une commission de la vérité, censee se
cantonner dans le strict champ politique et loin des
enjeux academiques.

De fait, IlER s'est trouvée confrontée a la
problématique histoire/mémoire par les trois

objectifs qui lui ont été assignés: établir la vérité
(article 9 des statuts, alinéas 1 et 2);, expliquer
le contexte des violations (article 9, alinéa B) et
préserver la mémoire (article 9).

La realisation du premier objectif a amené l'lER a
tenter de reconstituer les événements qui ont donnée
lieu aux violations de maniere aussi rigoureuse que
possible, en accumulant témoignages -des victimes,
de responsables politiques ou gouvemementaux-,
études historiques confiées a des jeunes chercheurs
marocains et examen des archives. C'est en menant
ce travail qui s'apparente a la démarche historique
que I'lER a été confrontée a I'ancienneté de la loi
sur les archives, qui date du Protectorat et a I'état
vetuste des archives publiques, laisseées de fait a
I'abandon ou a la bonne volonté des fonctionnaires.

Sattaquant a la problématique du contexte,
'lER n'a pu que constater la polysemie méme du
terme (contexte juridico légal? Politique ? Socio-
economique?), et ce dans un pays marqueé par la
coexistence de récits historiques divergents, voire
diamétralement opposes, déeveloppés par 'Etat et les
autres acteurs politiques, mais surtout pauvre quant
a la recherche historique sur la période considéeree.
Face a ces difficultés, I'lER a estimé qu'il ne lui revenait
pas de donner une lecture historique supposee
étre globale de cinquante ans d'indépendance,
mais plutét de préparer les conditions pour que
les historiens puissent, plus tard, faire leur travail
d’interpretation. En attendant la mise en ceuvre de
ses recommandations en la matiere, I'lER a trace,
pourrait-on dire, la voie notamment en préservant
ses archives, mais aussi en organisant durant son
mandat plusieurs colloques scientifiques sur des
sujets aussi divers que la violence d’Etat, les proces
politiques,...

Enfin, face a la revendication de la préservation de
la mémoire, émanant des victimes, voire parfois de
communauteés entieres (Le Rif par exemple), I'lER
a essaye de répondre en développant notamment
I'idée d’'une sauvegarde active de la mémaire (en
recommandant la réaffectation des lieux illegaux
de détention et de séquestration en centres au
service des citoyens), en participant a des projets
historiques regionaux (un Musée du Rif est en
projet @ Al Hoceima) et surtout en soutenant la
creation d'un institut d’études et de recherches sur
le Maroc indépendant. La nation a besoin, déclarait
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recemment I'historien marocain Abdelahad Sebti,
a autant besoin de se remeémorer le passé que
de comprendre, et cette exigence d'intelligibilité
n'est possible que grace au developpement de la
recherche, indépendamment de toute contrainte
politique.

Réformes, introspection historique et
normalisation démocratique

Le rapportdel'lER a été rendu public en méme temps
que le rapport sur cinquante ans de développement
humain, établi par une équipe de plusieurs dizaines
de chercheurs marocains, réunis autour du
conseiller royal, M. Abdelaziz Meziane Belfgih. Concu
comme une offre de debat, le rapport etablit un
bilan circonstancié des politiques publiques menées
en cinquante ans d’indépendance, en ne taisant
nullement les impasses et les échecs et trace les
scenarios possibles pour le pays a I'horizon 2025.

L'experience IER est intervenue par ailleurs apres
la creation de I'Institut royal de la culture amazighe
en 2001, la réforme du code de statut personnel
(2003), dans un contexte marque, en dépit de
frictions récurrentes, par le développement de la
presse privee et a la veille des élections Iegislatives
de septembre 2007, considérees de l'avis de tous
comme un rendez-vous paolitique essentiel.

Dans un contexte régional marqué par
I'autoritarisme politique et les pressions impériales
mais vaines pour «la reformey, le Maroc se distingue
ainsi au moins a trois niveaux: 'amorce d’'une relation
apaisée et informée a I'histoire, une vitalité du débat
public sur I'avenir et 'accumulation de réformes sur
des questions fondamentales (I'égalité hommes-
femmes, les violations des droits de I'Homme, le
pluralisme ethnoculturel).

Soutenus au plus haut niveau de I'Etat, les deux
rapports préecités devraient permettre en principe a
I'ensemble des acteurs de débattre des principaux
blocages qui ont entrave le développement du pays
et des réformes urgentes a mettre en ceuvre. A cet
egard, la capaciteé des acteurs, politiques au premier
chef, de s’'emparer de ces matériaux, peut susciter
réserves et interrogations. L'affirmation de lislam
politique (dontl'un des pdles, Al Adlwa Al lhsane, reste
en dehors du champ politique Iégal], 'émiettement du

reste de ce champ, le contexte régional, marqué par
une crise algéro-marocaine persistante, 'ampleur,
enfin, des défis socio-économiques, que ['Initiative
nationale de developpement humain, lancee par le
souverain, entend relever, constituent autant de
contraintes qui pesent sur le processus marocain
de réforme.

Le Maroc est ainsi, comme le releve le rapport
sur le developpement humain, a « la croisee
des chemins [..], la collectivité nationale a
I'ardente obligation d'opérer des choix cohérents,
d’'accélérer le rythme et d’approfondir I'ampleur
des reformes, et rompre definitivement avec des
pratiques et des comportements qui ont jusque la
contrarié son developpement ». La mise en ceuvre
des recommandations de I'lER est a cet egard
fondamentale et peut jouer un réle d'acceélérateur.

Ce processus est pour partie déja en marche. Le
versementdesindemnisationsdevraitétreenclenche
durant le dernier trimestre de I'année 2006 et le
CCDH travaille a la préparation des autres mesures
de rehabilitation des victimes, dont en premier
lieu la couverture meédicale. Les programmes de
réparation communautaire font depuis plusieurs
mois I'objet d’'une vaste concertation avec les
acteurs associatifs des regions toucheées par les
violations et les universitaires marocains et ont
recu les premiers financements et les réformes
d'ordre juridique et constitutionnel sont d'ores
et déja debattues au sein du CCDH et avec des
départements ministériels.

A cet égard, et si I'on compare L'expérience
marocaine aux autres commissions de verite
créées de par le monde -une trentaine-, le délai mis
entre I'achevement de la mission et I'amorce de la
mise en ceuvre est exceptionnellement court. Sur ce
plan, comme a d’autres niveaux (la prise en compte
de l'approche genre et la prise en compte de la
dimension communautaire dans les programmes
de réparation notamment), I'lER aura aussi enrichi
le patrimoine universel de la justice transitionnelle.

*Président du Conseil national des droits de
I’Homme(CNDH]), ancien membre de I'Instance Equité
et Réconciliation et du Conseil consultatif des droits de

’'homme(CCDH).
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Testimony of traumatic political experiences:

Therapy and denunciation in chile (197 3-1983)
Elizabeth Lira

With the fall of dictatorships and the end of civil wars, many countries created truth commissions to
give voice to victims and retrace the history of human rights violations perpetuated in the recent past.
Thousands of testimonies describing similar conditions helped uncover former secret detention centers,
daily operational routine of terror in such places, repression and dread implanted in victims and saciety
at large. Official recognition of such violations intensifies demands for justice and urges the State to offer
reparations for the victims.

In the case of human rights violations committed in Chile, even during the military regime when persecution
was at its height, thousands of people denounced arbitrary arrests, torture, forced disappearances and
extra-judicial palitical executions. In 1373, immediately after the coup, national and international human rights
agencies, courts, lawyers, therapists, social assistants, medical doctors and journalists heard testimonies
of witnesses and victims of those acts of repression. After 19390, a Truth and Reconciliation Commission
(1990-19391] reconstructed a succession of palitically maotivated killings and forced disappearances. Later,
thousands of people who had been imprisoned and tortured between 1973 and 1990 testified before the
National Commission on Palitical Imprisonment and Torture (2003-2005].

Losing a relative, being subjected to torture and surviving an execution cause serious traumatic experiences.
The repressaors were state agents executing the policy of the military regime. The persecuted were declared
“enemies of the country” and were considered as a danger to national security.

This essay analyzes testimonies of traumatic political experiences as a therapeutic tool for treating victims
who were subjected to torture and other human rights violations during the military regime in Chile. The
mentioned testimonies refer to personal narratives of victims or witnesses of human rights violations
perpetuated between 1973 and 1990. They contain descriptions of detention conditions, interrogatories,
political imprisonment and victims’ life conditions. In the cases of disappeared or executed people the
narrator is usually a relative.

The first section of this essay describes the therapeutic role of testimony. The second analyzes its social
role, where it is used to reveal human rights violations.

Témoignage d’expériences traumatiques politiques :

thérapie et dénonciation au Chili (1973 - 1985) par Elizabeth LIRA

A I'heure ou les dictatures et les guerres civiles prennent fin, des commissions de la verité voient le jour
dans de nombreux pays dans le but d’entendre les victimes et de retracer 'histoire récente des violations
des droits de 'homme. Des milliers de temoignages, decrivant des conditions similaires, permettent de
decouvrir d’anciens centres secrets de deétention, la terreur quotidienne en vigueur dans ces centres,
la répression et le sentiment d'angoisse ancré chez les victimes et dans la societe toute entiere. La
reconnaissance officielle de ce genre d’événements accroit la revendication aupres de I'Etat pour réetablir
la justice et offrir une réparation aux victimes.

Dans le cas des violations graves des droits de 'Homme, commises au Chili méme durant le régime
militaire ou les persecutions ont atteint le summum, des milliers de personnes déconcaient des arrestations
arbitraires, des actes de torture, des disparitions forcées et des exécutions politiques extra-judiciaires. Des
1973, au lendemain du coup d’état, des agences nationales et internationales pour les droits de 'Homme,
des tribunaux, des avocats, des thérapeutes, des assistants sociaux, des medecins et des journalistes se
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sont mis a ecouter les histoires des témoins et des victimes de ces actes de répression. Apres 1990, la
Commission Verité et Réconciliation (1990-19391) reconstitua la succession de meurtres politiques et de
disparitions forcees. Plus tard, des milliers de personnes ayant ete emprisonnées et torturees entre 1973
et 1990 temoignerent devant la Commission Nationale sur 'emprisonnement et la torture [2003-2005].
Perdre un proche, subir la torture ou survivre a une execution, ces situations a la fois politiques et personnelles
causerent de sérieux traumatismes. Les oppresseurs etaient des agents de I'Etat qui exécutaient la politique
determinee par le réegime militaire. Les persecutes, quant a eux, etaient déclarés « ennemis du pays » et
considerés comme un danger pour la securité nationale.

Cet essai examine les témoignages d’expériences de traumatismes politiques en tant qu’outils
therapeutiques utiles au suivi des victimes de tortures ou d'autres formes d’atteintes aux droits de
I'Homme sous le régime militaire chilien. Les témoignages traités dans cette étude correspondent aux
recits personnels de victimes ou de temoins de violations de droits de 'Homme entre 1973 et 1930.
Les temoignages contiennent ainsi des descriptions des conditions de detention, d’interrogatoires et
d’emprisonnement palitique, mais ils traitent egalement des conditions de vie passees des victimes. Dans
le cas de personnes disparues ou executées, le narrateur est genéralement un membre de la famille.

La premiere partie de I'essai s’attache a decrire le réle therapeutique du temoignage, tandis que la seconde
section présente une analyse du réle social du témoignage lorsqu'il est employe pour réveler des violations
des droits de 'Homme.

Testimonio de las victimas de la violencia politica: tratamiento y establecimiento de la

verdad en Chile (1973-1985), per El Sa. Elizabeth Lira

En un momento en que las dictaduras y las guerras civiles estan llegando a su fin, muchos paises crean
comisiones de verdad con el fin de escuchar a las victimas y trazar la historia reciente de las violaciones de
derechos humanos. Miles de testimonios, que describen condiciones similares, permiten descubrir antiguos
centros de detencion secretos, el terror diario vigente en esas centros y el sentimiento de miedo arraigado
entre las victimas y la sociedad en su conjunto. El reconocimiento oficial de este tipo de hechos aumenta la
reivindicacion al Estado para restablecer la justicia y proporcionar la reparacion a las victimas.

En el caso de las graves violaciones de los derechos humanos cometidas en Chile, incluso durante el
regimen militar donde la persecucion llego a su extremo, miles de personas fueron victimas de detenciones
arbitrarias, torturas, desapariciones forzadas y ejecuciones politicas extrajudiciales. En 1973, tras el golpe
de Estado, los organismos nacionales e internacionales de derechos humanos, tribunales, abogados,
asistentes sociales, méedicos y periodistas empezaron a escuchar los testimonios de victimas de estos
actos de represion. Despues de 1990, la Comision Verdad y Reconciliacion (19890-1981] reconstruyo los
asesinatos politicos y las desapariciones forzadas. Mas tarde, miles de personas que han sido encarceladas
y torturadas, entre 1973 y 1990, testificaron ante la Comision Nacional sobre Prision Politica y Tortura
(2003-2005].

La perdida de un familiar, la tortura y el sufrimiento y varias otras situaciones, tanto politicas como
personales, causaron graves traumatismos. Los opresores fueron agentes del Estado que ejecutaban la
politica establecida por el regimen militar. En cuanto a los perseguidos, fueron declarados enemigos de la
patria y representaban un peligro para la seguridad nacional.

Este articulo recoge los testimonios de las victimas de la represion politica como un instrumento palitico
util para el seguimiento de las victimas de la tortura u otras formas de violaciones de derechos humanos
bajo el regimen militar chileno. Los testimonios presentados en este estudio corresponden a experiencias
personales de victimas de violaciones de los derechos humanos entre 1973 y 1990. Asi, los testimonios
contienen una descripcion de las condiciones de detencion, el interrogatorio y la detencion politica, pero
tambien se ocupan de las condiciones de vida de las victimas del las pasadas violaciones de los derechos
humanos.
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Psychotherapy and political repression

The approach we will describe was one of several
responses mental health professionals developed to
work with individuals and families affected by human
rights violations. It is important to remember that the
military regime came into being with a policy of mass
repression against supporters of the government it
had overthrown. Military rulers declared the country
in a state of internal war and suspended individual
rights. More than 5000 people were arrested
between September 11 and 13, 1973 throughout
the country and more than 18,000 were arrested in
the following months. Most prisoners were brutally
tortured for hours, days or even weeks. Thousands
of people fled into exile. Many were summarily
executed. Others disappeared after their arrest,
never to be seen again.”

This  situation  motivated some  religious
denominations to come together to create the
Cooperation for Peace Committee (also known as
Pro Paz Committee) in October 1973 to provide
legal assistance to persecuted people. The Christian
Churches Social Aid Foundation (FASIC) was
founded in 1975. In January 1976, the Santiago
Archdiocese’s Vicariate of Solidarity replaced the Pro
Paz Committee, which dissolved due to pressures
and intimidation by the regime. These institutions
provided legal and humanitarian assistance to
people who sought help. Professionals day after
day brought more confirmation of the devastating
effects of the repressive policy on individuals and
their families. The dire situation prompted mental
health professionals to begin providing emergency
care in their private practice, eventually forming a
support network backed by human rights agencies.
Not until September 1977 did FASIC open its
Psychiatric Medical Program with psychiatrists,
psychologists and social workers providing mental
health care for victims.®®)

The people who sought assistance in 1977 and
1978 were mostly political prisoners who had been
sentenced by military court (consejos de Guerra) and
were processing the commutation of their prison
sentence for banishment, or exile, under decree law
504 of 1975. Sometimes they were given only a
few short days out of prison to reunite with family
before departing from Chile. In most cases, only
one or two individual, family or group sessions were

possible before they were forced to leave. Primarily
the work consisted of group sessions called “exile
orientation groups” comprised of former prisoners
and their family members. Participants would talk
about how torture had affected their lives. They
would share their fears and uncertainties as well as
the difficulties they expected to encounter in exile.
Approximately 5000 political prisoners commuted
prison sentences for exile under the decree law and
processed their departure through FASIC between
1975 and 1980. An estimated 600 received
psychological assistance (in family, group orindividual
sessions) from 1977 to 1980.%)

The disregard for individual dignity, the generalized
sense of menace, as well as legal and social
defenselessness affected families in numerous
ways. The political prisoner had spent a long time
separated from family, receiving sporadic visits
under tightly controlled conditions, often with no
idea about what had happened to the family after
his or her arrest, and fearing for them. The family,
for its part, had witnessed the arrest, and feared for
his or her physical and psychological integrity. The
uncertainty, fear and insecurity were compounded
by confusion sowed by official accusations reported
in the communications media that the parent,
spouse, daughter or son, sibling were criminals who
had committed heinous crimes.

The majority of former political prisoners expressed
the need to vindicate their dignity and honor.
Accused of terrible crimes against the nation and
stigmatized as criminals, they were denied the right
to defend themselves against such accusations and
were deprived of basic procedural rights of a due
process. Instead of recognition as protagonists and
members of legitimate social and paolitical change
movements, they were accused as instigators of a
criminal project.

The professionals of human rights institutions
observed that filing denunciations and legal actions
in court to demand justice eased moral and
psychological recovery. This led them to develop
denunciations as part of the therapeutic process
that included integral medical care, medication and
occupational therapy. The paramount objective of
clinical intervention was to alleviate symptoms and
enable persons to reestablish emotional and social
bonds, recovering contral over their own life.




Patients eagerly accepted the proposal to tape
record their testimony as an opportunity to create
a permanent archive of their prison experience,
validating that what happened to them indeed took
place while contradicting official denial of the practice
of torture and even arrest, despite the existence of
witnesses.

The testimony process was both painful and a relief.
The tape recording was transcribed and the text
became the focus of several therapeutic sessions,
returning again and again to the narrative, its
details, emotions, sadness and sense of guilt. The
testimony became a document that preserved the
person’s story exactly in the manner he or she
wished to convey. This work method was employed
primarily with former political prisoners who had
been tortured, adapting it to the patients’ individual
needs as the therapeutic function of the testimony
becames clearer. In 1980 the results from the
first cases were valuated and a second evaluation
was conducted a year later. This psychotherapeutic
experience and its results were published in following
years.®

Providing assistance to victims of paolitical repression
had a powerful moral and emotional impact on
everyone who worked with these people. This impact
was channeled to the care and protection of the lives
of persons as well as the need to denounce what
was happening in courts, churches, and national
and international public opinion.”) Denunciations
stressed the effects observed in individuals and their
families, with particular emphasis on the traumatic
impact that persisted over time and seeking to
prevent the continuation of political repression®.The
denunciation was partially able to serve as receptor
for the rage and violence such cases evoke not only
among patients but also lawyers, therapists and
human rights workers.

Psychotherapy and memory

Psychotherapy for victims of political repression
was a terrain on which professionals had no
enough knowledge when they started working with
victims in 1977. Some studies published around
the world documented the symptoms observed in
clinical settings but few addressed the therapeutic
processes. Clinicians had to comb old clinical and
therapeutic studies on trauma, some of them dating
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from the mid-19th century. Those researchers
found cases of young women who had symptoms
of anxiety, partial paralysis not associated with the
corresponding neurological structure or sudden
blindness that could not be attributed to sensory
injury. These incapacitating pathologies baffled
scientific knowledge of the day. The meaning of the
set of symptoms was unclear, although doctors
believed the behavior was related to “something
mental” of emotional origin. Hypotheses for
diagnosis and treatment were developed on the
presumption that the “disease” had its roots in an
unbearable experience that had not been processed
psychologically. Physicians had to find a treatment
procedure that could retrieve that experience.
Neurologist Jean-Marie Charcot, who worked in the
La Salpétriere Hospital of Paris in the second half
of the 19th century, developed a new approach for
the series of cases, looking for a way to understand
and treat the pathology. Assigning great therapeutic
value on remembering, Charcot utilized hypnasis
that enabled the individual to “remember” what
today would be known as the “traumatic event”. ©

The majority of cases Charcot assisted originated
from sexual abuse or other conflictive experiences
related to sexuality. The overall diagnosis was
“hysteria” that carried a connotation related
specifically to female sexuality of these patients who
were all women. Many of these women appeared to
have suffered a major life-threatening experience.
In those years trauma was believed to originate
from a moral and psychological conflict of religious
or cultural origin, associated with abusive sexual
experience. The individual disassociated recollection
of the experience and all significant aspects related
to that experience, in an attempt to function as if
it never took place. In suppressing the memory of
that event, only the symptoms, in an apparently
“incomprehensive” way, revealed traces of that
intolerable experience.

Although the treatment’'s initial objective was to
access the traumatic experiences and repressed
emotions, the memory that surfaced under hypnosis
was evoked in an altered state of conscience. Even
though it unleashed intense emations, the patient’s
mental state was unaltered. The subsequent
impossibility of accessing the memory retrieved
under hypnosis maintained the “discovery”
disassociated and permanently repressed, in other
words, it continued in “oblivion.”
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Sigmund Freud, who had worked with Charcot in
La Salpétriere Hospital, later discounted the use of
hypnasis, preferring to explore other alternatives
as free association until developing psychoanalysis
as a clinical practice and psychological theory in
late 19th century. His clinical work with this type
of case described repressed memory rescued
from the depths of oblivion as key to the recovery
process. He noted that catharsis associated with
the recovered memory produced slight, if nearly
always temporary, relief. Later he reached the
conclusion that the symptoms would vanish and the
relief could be lasting if the memory did not become
part of the individual's self-knowledge and personal
history. The person had to understand when and
how the experience had threatened her existence
and how the symptom “translated” the meaning of
the experience, as well as the psychological defense
and “negotiation” that permitted survival, required
acceptance and working through the meaning of the
experience, not only “remembering” what happened,
as occurred in catharsis. 19

This study was relevantfor us due to the parallels with
some of the situations we encountered. However,
a significant difference was that the memories
we sought to recover had been suppressed and
totally forgotten. \We were working with painful and
persistent fragments of memory that tormented
people every day. These were memories of a past
so recent that they were not yet relegated to the
past and were experienced as a traumatic present.
Therapeutic intervention was conducted on living
but also disassociated memories. It seemed to us
necessary to remember, verbalize and name, but
sometimes this was impossible: there simplywere no
words. However, talking and telling facilitated putting
order to the chaotic and fragmented dimensions of
the memory. But words and memory stigmatized
and isolated victims. Few people wanted to listen
and find out what had happened. Many outright
refused to listen. Others became anguished, fearful
and did not want to learn about it. A general silence
surrounded political repression as if it only existed in
the minds of the victims.

Testimony as therapeutic tool (1978-
1982)

Psychotherapy for victims of paolitical repression,
particularly for persons who were tortured and held
prisoners several years, enabled identification of a
fundamental fact: for many, political commitment
had been the most meaningful axis of their lives
and had played a decisive role in their capacity to
resist the atrocities. That capacity to cope with the
unbearable arose from the value of the ideal for
which they had fought and had loved more than life
itself " At the same time the defeat the political
aspiration represented a personal loss that was
associated and subordinated to the loss suffered by
Chilean society.

For some, the perception of defeat was accompanied
by a willingness to reflect on their responsibility for
the failure of that aspiration in an effort to rethink
and project their life in the changed political setting
that altered their place and power. Others stressed
the anguish of the “death and loss” of the paolitical
ideal as if the country’s fate and their own were
one and the same. The perception of irreversible
loss broke down defenses and the ability to resist
the lifethreatening catastrophe they experienced.
It was anguishing for them to concede their lack of
control over many situations that affected the core
of their being and that they were susceptible to
more arrests or even loss of life, or would have to
leave the country to protect themselves.

Moreover, repressive violence and defenselessness
had produced mistrust and insecurity in
interpersonal relations and with themselves. The
judgment of reality was affected in many cases. Fear
altered thought and basic cognitive functions, giving
credence to rumors that increased the sense of
insecurity.

The outlawing of Popular Unity political parties,
unions and community organizations had destroyed
their social network. Many lost their jobs and
livelihood, becoming dramatically impoverished. The
confluence of these situations made people feel
overwhelmed and isolated, at the risk of internalizing
what was happening to them as an insurmountable
loss - and giving Up!*@),




The therapeutic instance could be something like
a truce, a space where it was possible to talk and
think. For that reason, it was essential to establish
a bond of trust capable of containing the pain and
anger and propelling life ahead under these new and
adverse circumstances.

The following selections from the testimonies of
Jose, Pedro and Diego, political prisoners between
1973 and 1978, exemplify the possibility for
waorking this through. All three had been sentenced
to life imprisonment. At the time we assisted them,
they had agreed to commute the prison sentence
for exile and were about to depart for different
countries that had granted them visas. They would
be separated after sharing nearly five years in prison
and enduring interrogations and torture together.
Their testimonies sprung from a conversation
among the three about the repression and its
impact but also about the forced separation due to
the approaching exile. They had been able to work
through the repressive experience with each other
during the long years of detention.

They told that they had often asked themselves,
“Who am I? What happened to me? \What disturbed
me? What hurts? Where am | and where am |
going?” The events each had experienced emerged
in a brief narrative that obliquely glossed over
aspects that overburdened them, but also provided,
on their own admission, the keys to their survival.

The tape-recorded account was transcribed as
testimony, omitting the most private and painful
aspectsthathadbeencommunicatedinthe sessions.
They separated intimate and private aspects from
others that were equally personal but pertained to
the public and social sphere '3,

José, socialist party member,
was arrested on september 30, 1973.

[ am José. | am 29 and was born in a rural area [...]
| became a member of President Allende’s personal
security guards. Then came September 11 and
everything ended.

Like my comrades, | fell during an insecure situation
in which we did not know what to do. [..] Many
comrades decided to turn themselves in [voluntarily].
They argued that we shouldn'’t resist, so they turned
themselves in. Four of them were annihilated a
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short time later. Others [who were discovered and
arrested), including me, were imprisoned. Many of
the ones jailed were extra-judicially executed; twenty-
six were killed.

All the time | didn’t want to turn myself in. | left home,
which was a natural reaction, the instinctive thing to
do. [He had hidden to avoid arrest.). | was arrested
when a police patrol swept the town and from there
| was transferred to various jails, police stations,
until arriving at Investigations Police headquarters.
Later that same day they moved me to the National
Stadium in Santiago, where | was held about forty-
five days.

From there | was transferred to the prison on
the site of the former Chacabuco Nitrate Office.
Some fifteen days later | was moved to the Calama
Regiment. Well, a process began in which | had no
options. [ was like the man they needed but when they
interrogated me and | told them what they wanted
to hear, they didn’t believe me. If they had wanted
to interrogate me to find out something, they would
have done so, but they didn’t. They interrogated me
three times but only once did they ask me things; the
others were just to beat me up, without asking me
anything.

The trial came after that. They would say. [...] Well,
first of all, there was no evidence to support a single
fact: that|traveled to Cuba, that | went there to learn
martial arts, guerrilla training - completely false. But
I had no way to prove the contrary and neither could
they. They knew | had been a bodyguard for President
Allende but they looked for other activities aside from
security, like assaults, and things that had nothing to
do with it all. The War Council came after that and
right away, a death sentence, signed and everything.
Then someone, | believe, it was the archbishop,
intervened. They lowered the sentence to life in
prison. After a year and some months in prison, they
moved me to Copiap6 for security reasons. | spent
two years and a bit more in Copiap6, a total of four
years, four months and a few days. | was only free
from September 11 to 30 of that year. [...]

Our situation has been so horrendous. And look how
the Junta has achieved part of what they set out to
do! Here, if they don’t kill in every sense of the word,
they try to make each of us think there are so many
problems that there can be no joy in life, that life has
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no meaning, when it is we who give it meaning. | think
that may very well be the achievement the Junta
seeks: to reduce us to that condition where they
break us. It is unfortunate, | think it's unfortunate
because it shows they have accomplished what they
wanted, partly, and it shows how terrible September
11 was. All organizations, all comrades were
practically annihilated, and usually they fell alone. The
isolation weakened the comrades; it caused them to
focus on their problems, to live their problems, to
reduce them to the point that they felt useless. Since
we are always useful in one way or another and life
always has value, it is always a joy. It all depends on
us to try to find that value.

Pedro, public employee,
arrested on september 11, 1973.

My name is Pedro U. | am 30 years old. | was born
and raised in Rancagua. | was jailed and recently got
out. When | was out of prison, | became depressed
because | “wanted to eat up the street,” to use a
common expression. | got out of prison, went home
to my family, was there a couple hours and then |
felt like walking Rancagua from end to end. | walked
and walked and walked, looking around It was kind of
strange because | was different when | left prison.
It was like a shock. | was different when | got out,
and felt like everything was a lie. What | saw was a
lie. Later | went to Santiago and it really has been
terrible to stroll along Ahumada [Pedestrian’s street
in Downtown Santiago). | get the impression that |
see certain automated indifference in people. Like
ants that work mechanically, not consciously. Then |
went home feeling tired, overwhelmed; that ant-like
work overwhelmed me. It was so indifferent, so cold.
And each one walks along the street, enters a store,
takes a bus and someone next to them dies and no
one cares. If someone begs for a handout, they could
care less. And if the newspapers say a murderer
has to be convicted, they could care less.

The other thing is that, for me, Santiago is like being
alone. It's as if you are alone among two million
people, in a place crowded with people, but you are
alone. Ithink about the people from the provinces who
come to Santiago. You get the feeling that everyone
here in Santiago is pretty much alike. Downtown,
people behave like robats. They have robot faces,
like cadavers. The other thing is the hypocrisy when
someone says, ‘| can’t understand all this hypocrisy.”

It's depressing and it's best not to think about it. If you
take a look at what the newspapers write, you can
tell it is clearly programmed, How can they lie like
that? How can they be such hypocrites? Television
news is the same thing. | say, how do they feel, like
persons? Do think they are making history? Do they
think they are the saviors of Chile? Saviors of the
country? | imagine they do.

Probably history will not even name us, will not
natice each of us. But in a way, we are figures who
participated in a historic moment, a process and at
the present time we are still making history. History
has not cast us aside. [..]. All our experience should be
directed in that direction, to situate ourselves within
our future life and within the life of this nation.

Diego, 27 years old, sentenced
to death by war council.

Our situation is adverse - reality is adverse, it's
terrible- so it leads us to provoke a crisis inside
ourselves, in our ideas, our aspirations. If we fail to
understand this reality as an antagonistic element
that allows us to confront our own lives, if we cannaot
do that, we are dead. If they take you prisoner,
the world goes on just the same. When they are
interrogating you, you know they are subjecting you
to electric current while outside people are walking,
buying in the market, whatever. In other words, it
is so terrible to discover how little life means, how
little importance it has. Truly, life has no importance.
You give it importance when you see and express
things with a bit of balance, common sense, unified
criteria.

And | think that's very important in a marriage; it's
essential. That's why the decisions the couple make,
even what you want to wear or what one wants to
do, no matter how trivial you think it is, you have to
talk it over with your partner because that is the only
thing that allows us permits us to open up more and
know each other.

| think it is something very difficult to overcome in
a marriage. It means recognizing your couple’s
criticism. For me, my wife is first and foremost my
partner [companera]. She is the most important
partner of all. | understand the meaning of
[companera]. | came to understand it when | was
in prison. | understood it when they arrested and
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interrogated her. | understood when they threatened
me that they would kill her, and | understood when
they threatened to bring the baby, who was 4
months old, to run electric current. | understood
when she went to see me in court when | appeared
the first time. | understood when she came to the
prison the first time and when | saw the way they
frisked her, how they touched her. How she traveled
to there when it was raining. | understood the
meaning of the word [companera]. In other words,
| didn't get it before. | knew she was, because she
was with me, but | understood it, | mean, | truly
understood at that moment. Above all, my wife is my
partner; she's not my property.

As a therapeutic mechanism, testimony facilitates
restoration of conditions of the person’s ego that
were needed to undertake a psychotherapeutic
process. Testimony connected the person with his
feelings and gave way to catharsis. That catharsis
was painful, violent and almost unreal. It could be
seen as the beginning of a journey back to the past
that allowed you to recognize oneself in a history one
was part of even though at the moment it appeared
alien in many ways.

In the therapy sessions, communication
reconstructed the details of the repressive
experience as well as the personal history in all its
dimensions. The work of developing the testimonial
document led the person to add greater depth to the
narrative. Finally, it became the concrete expression
of a stage of the work.The testimony had more
therapeutic value in some situations than others.
Former political prisoners and survivors of torture
experienced a sense of relief when they gained
better understanding about how repression and
torture had affected their lives and how, despite the
fact that its effects would be with them a long time,
paradoxically, torture was not something “personal.”
The torturer and the tortured person did not know
each other before. Each represented two sides of
the conflict raging in society. Cruelty, the intimacy
of pain and death shared between strangers and
“enemies” reflected the deep conflict that existed
in society that sooner or later, would return to
the public arena where it had started, and where
reparation of victims could really begin.

Survivors of execution

The experience of people who survived execution is
different from that of political prisoners. Evidently,
only five survivors of execution consulted. Two
were Lazaro and Maria, who sought psychological
assistance between 1979 and 1980. Lazaro was a
farm worker union leader of 55 years of age at time
he consulted the institution’s therapeutic services.
He described how he had been held nine days in
a police station and later in a military base, from
where he was taken out in the middle of the night
to a bridge where he was shot on September 26,
1973, and thrown into the river. The bullets did not
impact vital organs and, wounded, he remained in
hiding in the bushes. He walked three nights until
reaching his house. He remained hidden in a room
for five years, in conditions of extreme poverty.
He survived thanks to his family’s loving care and
promise from every family member not to mention a
word to anyone. Every member of his family, including
his small children, kept that promise ("4,

One day | learned that one of my three littlest
ones - the oldest - cried and cried. He would spend
entire afternoons crying because daddy had died.
Then the older child would console him, “Don’t cry,
Cone” - we called him Cone- “don’t cry Cone because
daddy is not dead.” The child who consoled him was
not aware that | was alive. When | found out how
he cried so much, | said to my wife, “Loaok, | have
to take a big risk because we can't let the children
become ill. We have to tell them | am alive. “Then
their mother brought them to the dining room and
said, “Look, your father [...] is not dead your father is
over there and soon he will come to talk to you.”; She
began preparing them and then she brought them
over and it was such an enormous happiness. There
are no words to describe those things.

The therapy took place in October and November
1978. It involved reconstructing Lazara’s personal
history, starting at childhood, union experience,
his political decisions, as well as the repression he
endured. The testimony was initially intended for his
children. He opened his narrative with the following
words:

Ever since | was very little, | had known poverty. This
may sound like a lie, but when | was eighteen | had
never worn shoes. [..]. In my house there was only
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a cot, a single bed where my father and my mother
slept. The rest of us slept on the floor on burlap
bags stuffed with corn leaves [...]. One never forgets
poverty one lives through. It’s even harder to forget
if after thirty years of age you still see that misery
in other children. You still see those farm worker
peasant families who are as poor as you once were.
S0, you begin to think about. Who is to blame for
this situation? Why does this exist? Is it true that
peasants are poor because they get drunk or is it
because they are not paid enough for their work?
And when you begin to understand that it is not
because farm workers are lazy, that it's not
drinking that keep them poor, but rather it's due
to injustice, then you lose your fear of fighting. You
then understand who is to blame [..]. | can’t recall
the exact date, but | think it was in 1965, when | first
spoke to a boss for myself and on behalf of other
workers. | went to collect the payment owed us for
23 hours overtime. The way | say it, it sounds so
easy but it was quite a risk at the time. It was like
pulling a lion’s tail.

At the time Lazaro sought assistance, he and his
family were trying to decide what to do with their
lives. The extreme hardship of this family’s life had
prompted a European country to offer them visas.
They were afraid to remain in Chile but they were
also afraid of a forced departure into exile. The
stories the father, mother and children told about
what they lived through and what they had felt all
that time had a cathartic effect for the whole family
group. It enabled them to talk about dreams and
fears and enabled them to understand the father’s
political commitment and the meaning of his union
struggle. Despite the adversities, poverty and
renewed possibility of persecution living in the rural
area in dictatorship, they decided to remain in Chile.

Maria, who was over 40 at the moment of her
consultation, had been mayor of a town in southern
Chile during the government of Salvador Allende.
On September 18, 1973, she was shot on a bridge
near her house. The bullets did not graze her but
she fell into the river. Her husband was shot with her
and was swept away by the current. She survived
in concealment in various places and officials
placed some of her children in orphanages under
state guardianship. Maria experienced a serious
emotional disorder and loss of memory that during
several years caused her to forget her name and
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the experience she had lived through. Therapy lasted
almost two years. At first, she only remembered her
arrest and execution. The segment of her testimony
we cite below was recorded in January 1980, a few
months after beginning therapy.

At the police station they did not ask absolutely
anything. They only asked my name and the number
of my identity card (carnet de identidad). They were
gentle at first but then they did raid my house and
destroyed the mattresses to pieces. They ripped
them open lengthwise because they thought arms
were hidden in the cushion. And they opened the
down featherbed. They left things in a terrible state.
They didn't leave a single bed for my children to
sleep on. | had featherbeds for all my children. After
destroying everything, they took us away and left my
children watching and crying.

And that shameless sergeant told my children
“Others have already cried. Now it's your turn to
cry”. He said that to my little girl who was then only
six years old. What could that child possibly know?
What could the other girl of eight possibly know?
What could the boy of 10 understand? And what
could the other boy of 11 possibly know? What could
they have known? Did they have ideas?

From five in the afternoon until twelve that night |
was held in the police station. Finally a police corporal
came and opened the cell, and said to me, “Come
out, lady.” | came out of the cell. “Go to the office.” |
went into the office. They made me sign a plain, blank
sheet of paper and asked me for my identification
card and wrote down the number. The card was lost
because they never gave it back to me. They did the
same with everyone.

Around midnight they shot two rounds from a
machine gun into the air. That was the signal for
the group to pick us up and terrorize people in the
vicinity. They kicked the men into the vehicle and
inside they struck them with the butt of their rifles.
They struck me with their rifles and threw me inside.
We must have traveled about two hours. It was far
and they took us down side roads to confuse us.

Lazaro and Maria survived their executions. Both
cases involved extraordinary experiences. To be
defenseless in the face of arbitrariness, plunder,
and impending death led Maria to condense her
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entire life into a single life experience, forgetting
everything else, including her own identity. Poverty,
persecution, fear of being found and murdered
coexist in her alongside anguish whose origins she
could not remember. Maria gradually developed
her testimony aver the course of nearly two years.
Every so often, as the memories began surfacing,
she would retrace and summarize them. During
that period she recovered her relationship with her
children and began living with them. Once she had
a place to live and began filing legal action in court
for what had happened to her, Maria made notable
improvement.

Lazaro and Maria spoke about their lives before
dictatorship and their social and political work, the
failed execution, the anguish in the face of death and
the subsequent fortuitous survival. They narrated
each stage as part of their own life but also as if
events in the distant past, disassociated, as if it not
belonged to each of them. They were able to find
words to tell their respective stories despite anxiety
and the unreal sensation they felt when recollecting
what happened. The emational stability so arduously
achieved was not sustainable on the sole basis of
testimony; rather it required other therapeutic tools
as well. These included social assistance to improve
housing conditions, food, clothing and work. Both
gained renewed appreciation for their own emations
and family life, prioritizing these among the goals
they set for the future.

Retrospective evaluation
of testimony tool

The testimonies usually began with the individual's
personal story within a family, as a human being
who actively participated in community and palitical
organizations. They would go on to sketch their
political membership, career and social motivation.
The denunciation of repressive events was made
in that context, placing the focus on the condition
of protagonist of a political and social history of
this person who had been a victim of the regime’s
repression. The narrative also captured the effects
of torture and sufferings had on concrete persons
and their families, as well as certain palitical groups
and social networks.

More than twenty years later, it seems to me that
testimony was therapeutic for those who consulted

in those times. The recent repressive experience
opened the possibility for exploring in greater depth
the emotions associated with losses that are life
threatening and also threaten living conditions.
Many lost work or home, were deprived of the right
to live in one’s own country, one’s good name and
dignity, and the right to fight for values and ideals.
In addition, in placing the repressive situation in the
context of the person’s life and political commitment,
commonly quite disassociated, strengthen personal
resources, leading to a better daily coexistence
within the family. A fundamental factor was the
therapeutic bond that made it possible to contain
such brutal, devastating experiences, until gradually
restoring basic trust and the possibility of a trusted,
stable and warm human bond.

On ancother sphere, officials denied that their
regime practiced torture and political repression.
Furthermore, after 1977 prisoners who were
released from secret interrogation places were
forced to sign a statement affirming they had
been treated well and had not been tortured. Such
official denials had very disturbing effects for former
prisoners. The avenue to overcoming those effects
was via confirmation of the truth of the facts and of
what had happened to the person. This was reached
through testimony that partially reconstructed
the reality. The testimonial document might also
serve as a means to publicize what happened
without having to tell it again and again. It was a
symbalic way of externalizing something that had
been experienced internally and that could not be
expressed in words during a long time. Some former
prisoners wanted to record the experience “exactly
as it happened” before it faded from their memory
or with the passage of time. They wanted to record
what happened “for posterity.” Unlike statements
given to the truth commissions, these testimonies
were processed in cadence with the psychological
possibilities of each person, at the pace he or she
required.

This therapy procedure had a range of effects, in
addition to the ones described previously, not only
corresponding to individual differences regarding
motivation, life experience, and capacity for working
through. A decisive factor was the need to consider
the development of the repressive context and
social perception of human rights violations. In
the late 70s, constructing a personal testimony
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about a repressive experience had a much greater
psychological impact than for victims after 1983.

At the onset of the national protest movement,
magazines opposed to the regime would denounce
repression by describing cases in great detail. As
more and more people read the denunciations, a
broader consensus was created in regards to the
veracity of human rights violations and the need to
bring an end to the dictatorship. This shifted the
role of the denunciation, and the need to carefully
manage the testimony as part of the therapeutic
process diminished.

The social role of testimony
and the value of the manuscript

If reconstruction of the personal history was the
initial step towards recovery of the experience for
the patient, we might also note that the testimonies
compiled in document form could have immense
symbolic value as well. For people who could barely
read and write, this value was particularly important.
The manuscript played a social role because its
content could be shared. Emerging from genuine
recorded communication, it retained each person’s
language and manner of expressing themselves.
Persons recognized it as a document that told his or
her life story in their own words. Once transcribed,
the written text enabled the individual to share the
memory and experience of pain and fear with others.
It could be re-read and its content developed further
after therapy, possibly even by other persons than
the author. The document registered the full tragedy
of the past, exactly as it had been narrated, exactly
as it was remembered, and therefore, in the way
the narrator had suffered it. Some patients highly
valued the fact that their words were “documented”
for future generations, and in that way the testimony
would become a historical document.

We have noted that persons who experienced
a brutal, humiliating and denigrating event had
great difficulty in communicating it. They feared
overwhelming people close to them by telling the
horrors they endured. They were afraid to be viewed
as contemptible and pathetic. It was so disturbing
to remember that they could not talk about it.
The possibility of communicating the experience,
preserving it on a tape recording, transforming
it into a written text and feel that someone could

consider important to listen to the recording, evoked
ambivalent feelings. The thought of having to record
the experience provoked fear and anxiety. At the
same time, “telling” seemed to be a way to free them
from the damaging, painful, humiliating memory
that surfaced in their mind again and again. All the
more so, when it facilitated creation of a written text
describing certain extreme and brutal situations
that could be employed in the judicial arena.

Some former prisoners told how in prison fellow
companions who had endured the same situation
would speak spontaneously and profoundly about
the horror they suffered and it would bring a sense
of relief that others understood and were supportive.
From this perspective, the testimony was not merely
a text that helped reconstruct their own story or
record the past; rather, it could be used to vindicate
their political commitment, social struggle, and
participation in palitical parties and unions before
dictatorship and to recognize oneself as someone
who had been persecuted for that commitment.

Whether because the testimony made it possible
to objectify the experience through language and
recompose fragments of personal history, or
because when used as denunciation it channeled the
aggression experienced, the ritual-like return to the
document would modify the person’s self-perception
as well as his or her perception about the specific
situation. The person now was able to see himself
not only as victim but also as that active, engaged
person he had been and perhaps could become
again. This change halted the cycle of emational
deterioration in which he was submerged.

In this way, the testimony became a tool that
contained a persecuted world that was no longer
the product of the patients’ subjectivity; rather, that
reality indeed existed, despite official denial. Individual
suffering could be shared with others without risk
of being discredited and without obliging the person
to relive the pain each time he described the story.
According to the victims themselves, the testimony
became “a valuable tool for denunciation” for
preventing those crimes from ever being repeated.
In short, it transported knowledge of the damage
suffered beyond the therapeutic relationship.
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Testimony as denunciation
and its therapeutic value

Some testimanial texts became toals of denunciation
for the victims in criminal complaints against the
perpetrators, filed after 1980. The narratives
aided them in reconstructing the details when
it came time to file legal action in court. Some
patients sent their testimony to international human
rights agencies [primarily UN-appointed special
rapporteurs who monitored the human rights
situation in Chile). Others were sent to journalists
who investigated specific situations and published
some in magazines and books. More than one was
read in radio transmissions aimed at Chile, such as
Radio Moscow'’s “Listen Chile.” Other victims showed
them only to their children and relatives.

That testimonial documents could be used to
denounce human rights crimes had great
importance forthe therapeutic process. The'victim'’s
hostility that originated in subjection to denigration
and inhumane treatment could be redirected to
“make justice,” and “set things straight” along the
judicial course. Furthermore, it was through these
narratives that people beyond the circle of victims
began to learn who had been persecuted and
what had happened to them. These were simple,
descriptive, first person, even anecdotal, narratives
that let the reader or the listener understand the
victim through the emaotions the testimony conveyed.
In some cases certain information revealed the
narrator’s identify but other documents had
changed details and places to protect the victim’s
identity. With the exception of denunciations sent
to the United Nations and the courts, until 1984
most testimonies circulated under pseudonyms.
“Accusers” took charge of dissemination of most
cases and there is no means to assess distribution
and impact.

Testimonies of desappeared persons

The testimonies of relatives of disappeared people
represented an entirely different situation. The first
denunciations in court on behalf of disappeared
persons were filed in 1974, leading to the formation
of the association of relatives who carried out
numerous actions to search and denounce, with
the purpose of finding their disappeared family
members.

Few documents were created as testimonies. The
first was Ignacio Aglero’s filmmaker No olvidar,
filmed in 1979 and 1980. Mrs. Elena Munoz and
her surviving children narrate the Maureira family
testimony shortly after discovery of the remains of
their family member in the old limestone ovens of
Lonquén. They describe aspects of their family, work
histories, union activity, and the arrest of the father
Sergio Adrian Maureira Lillo, and four of his oldest
sons on October 7, 1973. The mother describes
the search; the daughters recount its conclusion
with the discovery of the bodies together with the
bodies of other farm workers disappeared from the
Isla de Maipo area. They tell that after the bodies
were identified government officials ordered thrown
into @ mass grave in the Isla de Maipo cemetery.
Their narrative ends as the daughters point out
that the court case against the palice officers that
arrested their father and brothers ascertained how
they died but the charges against the defendants
were dismissed through the amnesty decree.
During many years this documentary film circulated
privately in Chile. The filmmakers’ names were not
known until after 1988.

Othertestimonies of relatives of disappeared persons
were published in book form under the authorship
of eight women, relatives of disappeared persons,
who recounted their story. Like the film No olvidar,
the book was not published with therapeutic intent.
Each woman narrated in first-person, identifying
her relative by name, age, and describing the story
of the family, the victim’s work, union and palitical
involvement. They detailed the circumstances of the
arrests and the official response. They tell about
searching for years and the nagging uncertainty
about their fate up to the time of the testimony
(1980). Not until 1987 was it possible to publish
these narratives in the book Memorias contra el
olvido("®),

Unlike other groups of victims, from the start, family
members of disappeared persons intended their
testimonies as a mechanism for denunciation. This
motivation led them to repeat their story countless
times before lawyers and judges, in meetings
with solidarity organizations, interviews with the
press and other venues. The need to repeat the
narrative as denunciation generated certain
emotional dissociation that was important for that
objective. The disappearance had given rise to a
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never-ending search that would not close until the
final whereabouts of the disappeared person was
discovered. The incessant nature of the repressive
situation and the continuous denunciations limited
or countered the therapeutic function the testimony
might have in other cases. For that reason, in such
circumstances, every testimony was necessarily
an unfinished narrative incapable, on its own, of
producing major changesintheindividual's emational
condition.

Group testimonies in the context of
protests 1983-1984

Testimony was also used to denounce situations of
collective repression that occurred from 1983 to
1984.0n July 12, 1983, the day of the third national
protest, 29 women from Esperanza Christian Base
Community in northeast Santiago were arrested
while preparing lunch for families who enjoyed a
daily meal thanks to the neighborhood soup kitchen
(“olla comfu1”) these women ran. The cooks were
preparing the food while the kitchen director was
with a group of women who had come to pick up
the meal to take back to their families. Suddenly, a
patrol violently entered the premises and arrested
everyone without an arrest warrant.

The soup kitchen had been created as a collective
neighborhood endeavor to obtain food and cook for
300 families, assuring them lunch every day, except
Sundays. While the 29 women were in custody, the
families could not feed themselves. The arrest shook
up the community, fearful for what would happen to
the women. Some of the women were released after
spending a day in police custody. Others were taken
to a secret detention center operated by agents of
the repressive National Information Central (CNI),
with no word about their whereabouts during several
days. Nearly all were abused, denigrated and some
were tortured. They sought help from human rights
agencies after release. The group therapy work
began in that context.

Several women who had been arrested, along with
their husbands and some children participated in
the group sessions. The testimony of the arrested
women (as well as their husbands’ testimonies) was
reconstructed inthe course of the group therapy. The
sessions were tape-recorded, transcribed and they
developed the content together. The first objective
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was to compose a joint narrative of the experience
of the arrests that had occurred three weeks before
the sessions. The testimonial document was always
viewed as a tool for denouncing what happened both
within the immediate community and the population
at large. The names of the people and even of the
community were changed to protect them from
reprisal.

The testimony is quite extensive and was developed
as a collective history of the group arrest. Each
participant introduced herself and described her
experience. Different people, including children,
gave voice to their perceptions of the experience.
We have chosen to focus on the narrative of the
kitchen leader, Maria del Carmen, who was held
in custody the longest. Her testimony dates from
August 1983.

My name is Maria del Carmen. | am 45. | have five
children. My husband is unemployed and works in
the Minimum Employment Program (PEM). That is
not real work; it is an exploitation of hunger. They
took me to CNL' it was nighttime when they took me
out [from custody in the police station], blindfolded
and handcuffed, and put me into a van, head first,
with my feet almost off the ground, rolled, and with
my whole body on top of my arms, handcuffed. And
then they threw a blanket on top of me and at that
moment | thought | was going to suffocate.

| asked them why they took me away in those
conditions. ‘| feel like I've been sentenced to die
but | have not done a thing,” | said, “Is there a
law that punishes me for asking for a plate of
food for my children? Two of them are already
malnourished.”Then they told me, “Lately, we put
laws up the ass.” That made me think that | would
not come out of there alive, because of the way they
treated me and they way they kept me there. They
subjected men to harsh torture.

When we got to the CNI, a woman helped me
undress, and | could hear men’s voices. They took
my clothes off and mocked me, calling me obese,
and said, “And they say they're hungry.” Constantly
during the interrogations they pointed out how fat |
was, and they came to know my body well.

[..] Know what | think? What happened to me is
terrible, because the CNI decides whether or not
you are guilty. They are like the courts, because they
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didn’t take me any other place. They made me sign a
bunch of papers that | couldn’t read even though the
blindfold was lifted slightly so | could sign.

[...] They told me that my son was outside and | heard
a child wailing. It was not my son, who is retarded. |
can recognize the cry of each one of my children.
They told me they had him outside and when | heard
that cry, | calmed down because | knew it was not
my child. Even so, a big shout came out of me and |
exclaimed, “No! Not my children!”

| felt like my body was not my body anymore, as if
my body did not belong to me. | had the feeling at
that moment as if my head were detached from the
rest of my body. They stopped interrogating me, and
then started up again, more violently, threatening
me. A guy came in who hit me hard on the shoulder.
It was annoying; it did not hurt exactly, but it was
maddening that they could do that to you.

They constantly accused me of being involved in
politics and they pressured me hard to name some
political person. [..] During the whole time at the
CNI they interrogated me hard; the pressure was
very great, and the accusation was serious. They
accused me of being a political person. Then with all
my might | asked God to give me strength to be able
to withstand, not to break down and betray myself of
something | had never done.

They accused me of being an activist in a cell called
Alicia Ramirez. They said | had signed up as a
Communist in that cell in 1974. | told them: “l want
to see it. You say you have grounds to say that, so |
want to see my signature [...] And, I'm not as illiterate
as you think.”

[...] | would lose hope. There were moments | would
break down so much that | thought | was dying.
| would say it just couldn’t be that | was in those
conditions just because | had been waiting for food
for my children. They would keep quiet and | got
the impression that they talked about it among
themselves. | was stretched out with my shoulders
on the bed and | begged them to take me out of
there. | was sweating all over.

The sweat suit was all wet. They didn't take it off
me either. In all my life | have never perspired as |
did then; even my hands were wet. \When they let
me out of the interrogation, they threatened me,

and they were torturing other people, many people
before they got to me.

[..] | was at the CNI Friday night through Monday
when they abandoned me on a street in the
Municipality of Quinta Normal, on the way to my
house but still far away. Two guys and a woman took
me blindfolded out of the van. They held on to me
so | wouldn’t fall. It was about 8: 20 in the morning
and there was a thick fog. They took the blindfold off
and said, “Lady, if you move from here before three
minutes are up or if it should cross your mind to look
at me to find out who | am, consider yourself dead.”
| remained there, trembling in fear because he told
me not to look around. | have no idea how many
minutes passed and | was waiting for someone to
say, “You can walk now,” “You can go.” No one said
a word until a gentleman passed by and asked me,
“Is something wrong, ma ‘am?” | didn’t dare answer
him. Then he came closer, took my hands because
| was shaking, with a bag hanging and my hands like
this, and my eyes closed. Then | asked him, “Is there
a car in street?” He must have taken a look and then
he said, “No, | don’t see anything.” [...] He asked me
again, “Is something the matter? \Where are you
going?” | told him, “They just took me out of a CNI
van and threatened to shoot me if | looked around.”
And he helped me, but | could not walk. It was as if
the tension had stuck me, impaled me there and |
was very, very frightened. (15!

The reconstruction of the experience of the women
of the Esperanza Christian Base Community kitchen
aimed at identifying facts, recognizing fears, and
recovering the capacity to assess the reality that
affected them. Fear had given way to panic. Some
of the women were afraid to gather in the building
where they prepared the food, fearing another
arrested at any moment. Others thought the kitchen
had to be suspended to avoid repression. But
everyone lacked the minimum economic resources
to feed their families and if they closed the kitchen
(“la olla”, “the pot”), their families’ situation would
become intolerable.

Incriminations among the women increased
each day. Rumors spread about reprisals if their
organization persisted and they accused each other.
Maria del Carmen’s reaction, as one can gather
from the testimony, exemplifies the difficulty some
women had in recovering the normal flow of life after
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the repressive experience. She began denouncing
the incident in court, on progressive radio stations
and other media, and human rights organization.

She became emationally upset. She viewed herself in
animprobablerole: herarrestandfearhadconverted
her into an “important” person. It is certainly true
that for a few days she was the center of attention in
her neighborhood, her family, the kitchen, and even
public opinion. It was she who turned to the human
rights organizations and sought psychological care
for her and her friends. But public attention on her
case was necessarily transitory. Arrests numbered
in the hundreds and many people had died the day
of the protest. Her incapacity to process what had
happened had led her to adopt that position as
denouncer and to repeat what had happened to her
to anyone who would stop to listen.

Maria’'s reaction annoyed her family and the group
that operated the kitchen. Previous conflicts with her
spouse and friends were exacerbated. Maria’s fear
had been appeased by her continuous denunciations,
without working through or understanding her fear
or what had happened to her. Creating the testimony
as a group effort successfully contained her anxiety
that had been out of control. It also gave her the
possibility of working through, if only partially, conflicts
around her that her anxiety had triggered (\We had
to continue working with her on an individual basis.).

For Maria and the other women who were arrested,
the experience had been one of chaos and anguish,
emotionally uncontainable unless they had a
structure to lean on to help understanding what
had happened. The narrative structure served that
purpose. It helped settle themselves, express their
fears and to distinguish, at least partially, sources
of threat. Each woman told her own personal
experience in a chronological progression. Then the
re-reading the transcribed tape recording provided
a moment for reflection when, on the basis of the
individual narratives they drafted a single text.
Reviewing the chronicle of events allowed recovery
of the experience beyond the personal sphere. As
the women indicated, their text documented what
had happened as a “lesson for Chile”. Their arrest
and fear had been the price of fighting for their right
to life and nourishment for their children but also for
the change they hoped to see in the future.

Methodological and ethical
aspects of testimony in therapy

Testimony as therapeutic tool represented a way
to integrate aspects of the traumatic effects of
political repression. Victims of torture, in particular,
communicated what they had endured in a
fragmented fashion - part facts and part emaotions.
But only what was experienced, when recovered in its
totality, could have meaning for the person, in other
words, allowed them to learn and understand “why
this happened to me”. Paradoxically, the testimony
was also a kind of total confession, like the one
the torturer had demanded and the individual had
refrained from giving at the price of great pain. As
noted, when the political circumstances changed,
testimony increasingly lost its usefulness since the
therapeutic effectiveness of testimony evaporated.

We wish to underscore the need - both
methodological and ethical - for the researcher to
differentiate between a testimony created as part
of a therapeutic process and an interview used
in the context of social science research. Social
science researchers tend to find stories like Maria
del Carmen’s “interesting”. She exemplifies what
happened in Chile to people like her who were
community leaders. In the critical moments of
subsequent years, many survived their anxieties,
losses, and pain in midst of family conflict, economic
deterioration, repeated persecution, and other
adversities. Generally such people willingly tell about
theirlives and repressive experiences when someone
asks. We have seen how Maria del Carmen'’s self-
esteem elevated when she talked about her detention
to the press and in court, and how for a time that
gave certain relief to her emational situation. Such
is also the case with many other leaders. They feel
great emational well-being when others find them
“interesting” and take the time to listen to them. In
most cases that sense of well-being is momentary,
but it gives researchers the impression that talking
about a person’s past and life is beneficial for the
person they have interviewed, or at least harmless. If
for some an interview may have a therapeutic effect,
for others it can be devastating. Reactivating anguish
and vulnerability associated with the memory of
personal loss or painful years of their life may be not
only painful but also tremendously de-stabilizing.
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The testimony of a victim of political repression may
be understood as a map of pain. Upon retracing
those routes, wounds reopen, and require closure
by the protagonist or witness, although, that pain
may appear to be nearly invisible or mitigated. They
need closure to contain the traumatic events in the
process of remembering, highlighting the resources
and strengths that have sustained the person.
An interview conducted in the context of social
science research must take into consideration
these elements in order to protect the respondent’s
psychological integrity.

Experience shows that an attentive and warm
researcher can conduct a profound interview
without injuring the respondent, as long as that
researcher has the capacity to recognize the
emotions and feelings of the other as well as one’s
words limitations. In other words, that interviewer
must know when to stop in order to avoid exposing
the respondent to greater pain. The researcher
must first keep in mind the meaning of the interview
and how it fits into the research, as occurs in a
therapeutic process, by defining the rules of the
relationship and the aspects of the person’s life that
will remain off-limits.

Another distinction to consider is the issue of the
“truth”. During the period of extreme denial and
silence that characterized the dictatorship, it was
very important to be able to “tell” in therapy what
happened to the person. In psychological terms, this
implied confirmation of the experience and validation
of the patient’s perceptions, in order to discredit
the denial in which government powers had forced
the person and still was publicly. For this reason
psychotherapy considered especially significant that
the person find his or her “own voice” to articulate
“his truth”.

The victim’s experience, restored as truth in a written
testimony, constituted a component of the overall
denunciation of human rights violations committed
by the dictatorship. This enabled the denouncer
himself to recognize that his experience enmeshed
alongside others who had experienced a similar
situation. Comparing one’s own history with other
episodes, the person might reach the conclusion
that his individual persecution was a fragment of “a
generalized massacre”, inthe words of afarm worker
leader on reflecting about his prison experience.

Now, the narrative of that repressed individual, which
comprises the reconstructed truth that confirms his
experience - one that will coincide with many others -,
is nat the “history of repression”. On the therapeutic
dimension, the intent was to imbue the experience
with meaning, within the circuit of the person’s own
life, situating what happened not as “that madness
that affected us” - a manner of referring to those
years that dissipates all sense of responsibility - but
in the context of a national political conflict in which
they participated.

To summarize, the testimony given in the
therapeutic sphere resembles, in many ways, the
life stories and other personal narratives of what
is known as oral history as well as clinical histories
and judicial testimony. However, it has significant
methodological differences related to its specific
purpose: to alleviate the suffering that afflicts the
personwho seeks assistance, and enable that person
to retake the course of his or life as protagonist, not
hemmed in by the condition of victim.

Conclusions

Clinical practice during Chile’'s military dictatorship
was a setting that led to a new understanding of
trauma, particularly how it affects memory. Life-
threatening experiences that individuals perceived
as such (that is, awareness of the threat of death]
were observed to alter the function of memory. In
some cases, they generated massive oblivion of
the experience. The repressive experience and
the procedure of forgetting it were inaccessible to
conscience. Or, to the contrary, memory became
more acute, rendering the experience literally
unforgettable down to every detail and meaning. The
memory imposed itself and invaded the individual's
life, flooding it with recurrent images and unbearable
anguish that were unrelenting whether awake or
asleep.

Clinical practice also has shown that especially
when treating traumatized persons, catharsis can
bring relief and can even cause some symptoms to
subside, although nearly always transitory, because
the psyche had restructured on the basis of that
perceived life-threatening element. Dissociation was
the most common defense mechanism for dealing
with the anxiety. The facts could be narrated point
by point as if the narrator were only a bystander
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or unemational witness. Returning to the moment
of menace and remembering what happened did
not suffice. Reconstructing the route that led to
“forgetting” the episode was a therapeutic path
that implied working with what the individual had
experienced after the traumatic event, remembering
how the threat was perceived as “death” and had
become implanted inthe individual’'s personal histary,
affecting bonds, work and dreams.

The testimony interposed the individual experience
within the context of a process of the history in
which it occurred. It enabled understanding how the
collective process linked with the lives of concrete
individuals who comprised that global process. This
interconnection facilitated comprehension of “what
happened to me” as something that happened to
many others, and that understanding about “what
happened to us” then led to “why this happened to
us”. Thus, analysis about the individual experience
could transit to a dialectic review of the catastrophe
as not only individual but also affecting family and
the nation, recognizing a broader assessment of
the reality of what happened. In this regard, it was
important for the patient to be able to perceive the
explanatory limitations of versions that either stress
solely individual blame or attempt to exclude all
personal responsibility, attributing the burden of the
events entirely to a palitical conspiracy.

Lastly, it is important to bear in mind that not all
patients experienced a sense of relief upon telling
their story. Many told their stories in a disassociated
fashion, maintaining structural defenses through
the trauma. Not necessarily the mere fact of
reconstructing the story would have an effect
that the victim perceived as positive. Many patients
explicitly stated that they wanted to forget and
did not want to talk about what had happened to
them anymore, especially denigrating and terrible
experience.

Furthermore, our experience with therapy showed
us the persistence of the notion that it is possible
and advisable to forget. Nevertheless, our ability to
forget commonly originates from the process of
remembering and working through the past until
achieving a state of peace with your own truth and
the true facts.

Greek tragedy interpreted as a consequence of
“fate” those aspects of life that a human being

experiences which cannot be controlled in any way.
At the same time, it stressed that human nature
in fact represented a struggle to live according to
one’s capacity; in other words, not resigning oneself
to fate’”). It conveyed to the audience the horror of
violence, death, devastating injury, and irreparable
abuse of power especially when exercised between
relatives and other people close to one. It sought
to expose the dilemmas of forgiveness, vengeance,
hatred, as well as generosity, loyalty and love.
The public emationally identified with the drama.
Expressions of pity, compassion, horror and sadness
evoked by characters and events dramatized were all
the greater when these resonated in their personal
lives beyond mere political references. By inviting
the public to feel and think about an event that
had affected a community, the tragedy functioned,
however, as a powerful tableau of fundamental
dilemmas of human coexistence, whose relevance
transcends centuries.

| during the years of dictatorship “remembering”
and “keeping memary alive” was an issue for victims.
‘Do not forget” was their permanent response,
forged from the visceral loyalties to their loved ones,
their aspirations, their hopes, to the regime’s call to
forget, expressed in its discourse each day. At times,
the exercise of telling what happened and searching
for the truth had the effect of a ritual that eased
the pain, precisely because “my narrative will be
preserved like history external to me, independent of
my recollection” and only then “maybe i could forget”
or at least, “l would not need to pledge to constantly
remember”.

The victims we assisted fought so that the entire
Chilean society would embrace the commitment to
memory beyond the family members themselves.
Perhaps the dramatization of Greek tragedy fulfilled
a need to delegate responsibility not to forget
through a multi-voiced testimonial that appealed
to contemporary citizens. Perhaps, in dramatizing
true or genuine historic events that touched and
destroyed the lives of protagonists in paolitical and
personal conflicts, Greek tragedy freed them of
having to sustain memory as an individual task.

* Directrice du centre d’éthique de l'université Alberto
Hurtado et membre du conseil supérieur de la faculté
latino ameéricaine des science sociales au Chili
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Truth, justice and reconciliation:
lessons for the international community
José Zalaquett *

Over the last fourteen years, the issue of how to deal with past human rights violations during transitional
periods towards democracy has become a distinctive field of political practice and human rights protection,
but also in the academic and theoretical realms of political theory, ethics, and human rights.

The international body of theory has gradually been developed through accretion of new experiences of
political transition and retrospective studies of old political regimes.

Ideas expressed in this article are faithful to the same line drawn by previous publications of the author.
They reflect the author’s full involvement as a practitioner in this field. Developed “by accretion”, these
ideas helped draw a comprehensive vision on the subject, enriched by field experience, reflections and
questions.

In previous publications, the author suggested essential elements to analyze policies on truth, justice and
reconciliation adopted in different transitional processes. In this article he presents new aspects of his
previous ideas. He then discusses transitions adopted by different countries, mainly in Latin America, which
obvious consequences on the process of truth-seeking and the search for justice.

Vérité, Justice et Réconciliation: lecons pour la communauté internationale,

par José Zalquet

En quatorze ans, la question du reglement du passe des violations graves des droits de 'Homme au cours
de periodes transitionnelles vers la democratie s'est developpée pour devenir une discipline a part entiere
de la pratique politique et de la défense des droits de 'Homme, mais aussi des disciplines académiques de
theorie politique, d’éthique et des droits de 'Homme.

Le corpus de la theorie internationale s’est formée par I'apport progressif de nouvelles expéeriences de
transition politique ainsi que par I'etude rétrospective des anciens systemes politiques.

Cet article s'inscrit dans la lignée d’idées que l'auteur a pu présenter au cours de mes publications
anterieures, concernant des analyses et des propositions et résultant de son engagement dans ce domaine.
Ses idées se sont donc développées par cumulation. Ainsi, on trouvera dans ce texte des idées déja publiées
au prealable, méme reduite au minimum.

Dans des publications précedentes, I'auteur a presente des eléments necessaires a l'analyse de politiques
sur la vérité, la justice et la réconciliation adoptées dans différents processus de transition.

Dans cet article, il va, tout d’abord, apporter de nouveaux éléments a ses réflexions antérieures avant
d’examiner les transitions mises en place dans différents pays, et plus particulierement en Ameérique du
Sud, et qui ont eu des conséquences évidentes sur le processus de révélation de la vérité et de recherche
de la justice.
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Verdad, Justicia y Reconciliacion: Lecciones para la comunidad internacio-

nal, por el Sr. José Zalaquet

En catorce arios, la cuestion de cémo resolver el pasado de las graves violaciones de los derechos humanos
durante el periodo de transicion demaocratica se ha convertido en una disciplina independiente en la practica
politica y la defensa de los derechos humanas, asi como las disciplinas académicas de la teoria politica,
etica y de derechos humanos.

El corpus de la teoria internacional se ha formulado tras la introduccion progresiva de nuevas experiencias
de transicion politica, ademas del estudio retrospectivo de los antiguos sistemas paoliticos.

Este articulo se inscribe en el mismo marco de las ideas que presente en mis publicaciones anteriores

relativas al analisis y las propuestas resultantes de mi experiencia en este campo. Mis ideas se han
desarrollado entonces de una manera acumulativa por eso el lector puede que encuentre en este texto
algunas ideas publicadas antes.

En publicaciones anteriores, he presentado los elementos necesarios para el analisis de la politica relativa

a la verdad, la justicia y la reconciliacion, adoptada en los diferentes procesos de transicién. En este articulo,

voy a aportar, primero, nuevos elementos a mis reflexiones anteriores sobre un marco de analisis para

tratar el tema.

En este sentido, voy a tratar las experiencias de transicion en diferentes paises, especialmente, Ameérica

del Sur que tuvo un efecto evidente sobre el proceso del esclarecimiento de la verdad y el establecimiento
B2 de la justicia.
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In search for a framework to try
to understand, compare and judge
different transitional processes.

The return to civilian government in Argentina, in
1983, marked the beginning of a stream of closely
watched political transitions. The Argentinean case
attracted considerable international attention for a
number of reasons. First, it occurred at a time of
heightened international awareness and sensitivity
about human rights issues. Second, the downfall of
the Argentinean military government represented
the first demise of a regime notorious for resorting
to “disappearances”, a practice that the international
community came to label a crime against humanity.
Third, the initial measures of new government
showed a willingness to disclose the truth about the
past and bring to trial the culprits.

At the time of the Argentinean transition the
paramount precedent on how to deal with a legacy
of egregious crimes was still that of the Ntiremberg
and Tokyo trials. They were a key component in the
Allied’s efforts to build a new order in Germany and
Japan, and indeed a new international order, after
World War Il. The traumatic experience of World
War |l was also the chief reason for the proliferation
of treaties on human rights and on humanitarian
law in the late 1940s and in following years.

Such focus on justice and the need for humanitarian
standards subsequently subsided as the Cold War
set on in earnest. In the spirit of the Cold War various
ideologies tended to monopolize the discourse
about political values. The ideologies on the radical
left implied a political ethics of ultimate ends, rather
than of means. Their mirror image were ideologies
on the far right, which emphasized the ultimate end
of eradicating the leftist threat at any cost.

It was in that climate that in the early 1960s a vocal
international human rights movement emerged
and then spread to most parts of the world. Its
development was in good measure a response to
the need for a political ethics of means that could
be universally agreed upon. Rather than attempting
to provide value-related answers to a wide range of
political, economic or social questions, the human
rights movement focused on certain minimum
standards of humane behavior to hold every

government accountable,

independent of their
nature or ideology. These standards stemmed
from norms established in the postwar human
rights treaties, but now they were acted upon by an
international movement.

As the period of the Cold War came to an end,
human rights and democracy gained unprecedented
legitimacy as political values. So when the first major
transition to democracy of this period took place, in
Argentina, the human rights ethical model developed
by practitioners during the Cold War years was,
understandably, a preeminent ethical reference.

However, the experience of the human rights
movement had been to emphasize an ethics of
means, demanding respect for certain rights. The
duty to respect implies that States must, at core,
fulfill the negative obligation to refrain from killing,
torturing, arbitrarily arresting people and the like.
By and large, it is in the power of governments to
comply with these duties.

Yet, when what is expected from governments is
truth and justice, the problem becomes as much one
of political feasibility as one of political will. It is also
a question of positive rather than negative duties.
Moreover, the positive duty of seeking truth and
justice is part of a larger endeavor - to pursue the
ultimate objective of building or re-building a stable,
fair political system (and the intermediary objective
of securing governability during the process of doing
so). Often these duties and objectives are at least
partially in conflict with each other.

The Argentinean case was the leading precedent in
the stream of recent transitions. It was also, to some
extent, a confusing precedent. The downfall of the
military regime in Argentina was largely precipitated
by a defeat in the hands of a foreign power, outside
the country's continental territory. Following the
fiasco of the Falklands war, the Argentinean military
was in disarray. This facilitated the efforts of the
new civilian government to bring to trial the leaders
of previous military juntas. However, these initial
developments obscured the fact that the military
still retained the monopoly of armed force within
the country, which they turned into great political
pressure once they managed to regain a measure
of cohesiveness and unity.




After the Argentinean case, many countries have
set about addressing, in one way or another, the
legacy of repression of the recent past. Several of
these transitions, including the ones in Uruguay and
Chile, which underwent a process of democratic
breakdown and human rights violations comparable
to that of Argentina, further, stressed the difficulties
faced by new governments. It became, then, evident
that dealing with a legacy of past repression is as
much a question of political feasibility as it is one of
moral desirability.

What considerations must then be taken into
account when fashioning a conceptual framework
to study and judge the search for truth, justice
and reconciliation during a transitional process? |
propose the following:

-The search for truth, justice and reconciliation
during a transition to democracy must be recognized
and treated as a dilemma of political ethics.

- As to the ethical component of the problem, we have
learned from Hume’s axiom that there is a logical
abyss between normative and factual statements.
The fact that principles are not observed in practice
does nat deny their ethical value; the fact that they
are endowed with such value does not mean that
they will be necessarily observed in practice. It is in
that tension between duty and reality that societies
search for ultimate meaning. Such tension is found
at the core of all political discourse.

- We also know that it cannot be predicated of the
ethical propositions that they are true or false, but
only that they are right or wrong, fair or unfair,
convenient or inconvenient, etc. One may, however,
argue that a particular normative system should
guide us in transitional processes - for instance,
the normative system of international human
rights law and of international humanitarian law.
In such cases, while none of the specific mandates
contained in human rights law can be pronounced
in themselves true or false, one may say that it is
true that a particular mandate (say, the mandate
always to punish grave human rights violations)
is part of existing international human rights law.
These last points are by no means purely academic.
Differences concerning which ethical rules or
systems to apply to transitional processes and what
is the specific content of such systems have sharply
divided participants and commentators of the said
transitions.
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The political character of the transitions to
democracy has been the subject of abundant
literature from the standpoint of paolitical theory.
Seen from the angle of political ethics, some of the
most critical political components of transitions are:
the nature and intensity of the political crisis and
moral breakdown that is being left behind; whether
or not the country has a previous history of rule of
law and democratic institutions; the particular mode
of the transition and the correlation of force and/
or legitimacy among key actors, particularly the
present ruling groups and the sectors representing
the previous regime®; the stature, prestige and
ability of the new leadership.

- Needless to say, political transitions are evolving
processes during which the above factors shift
in relevance and new ones emerge. This is why a
framework of political ethics must paid attention,
when analyzing transitions, to the importance of
the sequence of different policies, because the
implementation of some (say, revealing the truth]
may increase the possibilities of others ([say,
accomplishing justice). It is also crucial to bear in
mind that transitions are often fragile and the new
leaders must therefore pay due attention to the
sustainability of the process, including their very
ability to complete their term of office, and to carry
to fruition their key policies on matters of truth,
justice and reconciliation.

- We have also learned® that the easy assumption
that ethics and politics have nothing to do with each
other must be rejected. But the belief that the same
set of ethical rules should be applicable to all human
realms, including family relationships, commercial
transactions or the exercise of political power, is
equally untenable.

- From an ethical perspective, what makes the
political realm distinct is a number of factors:

(a) political power ideally rests on legitimacy but
it is ultimately underwritten by the legitimate or
illegitimate contral of force; (b] the factors that
secure the success or failure of given policies are, as
a rule, beyond the sole power of the policy-makers;
(c] the effects of the most critical political decisions
fall on the whole nation; (d) democratic governments
are elected and sustained by the vote of confidence
not of heroes but of the average citizen.
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- Not only are politics a distinct ethical realm. There
are also different political times to which different
ethical rules apply. After a deep crisis or moral
breakdown countries often face what may be
termed a foundational time. This is a period when
saocieties (or, as it happened after World War Il, the
international community) set about addressing the
most essential questions concerning the very basis
of the political system they are about to build, rebuild
or transform. At such times the framers of the new
order feel compelled to visit again or reformulate
basic notions of palitical and moral philosophy. These
include questions such as the ultimate purpose of
organized saocieties and their basic institutions; the
meaning of justice and fairness; which paramount
values lie at the roots of the process of political
change that is being promoted; and how, in light
of such values, can political measure of popular
forgiveness compromises be justified; (e) following
the fall of a dictatorship, a new civilian government
must face continued armed struggle against its
former allies and must rely, in order to fight them,
on the strength of the military which supported the
military dictatorship; (f] ethnic, national or religious
divisions stand in the way of pacification and the
new government may find it difficult to investigate
past human rights violations without exacerbating
divisions that may threaten national unity.

The developments of recent years have added new
examples. Among them: (a) the downfall of the
communist regimes made patent a whole set of new
problems. Where to draw the line in the pursuit of
justice for past abuses, when they were committed by
agents of an omnipaotent State involving, at different
levels, countless perpetrators? (moreover, the
military and civil servants of the past regimes may
have to be counted on for the continued operation
of basic state functions); (b] peace accords are
reached after protracted internal armed conflict
without a victor (El Salvador and Guatemala]; (c)
the case of South Africa which, on account of the
regime of apartheid imposed on it for decades, is
in a category of its own and does not fit well in the
situation described above in (f).

- The ultimate purpose of this “foundational time” is
to construct or reconstruct a moral order, that is
to say a just political system. The way a nation deals
with questions of values during a foundational time
has a seminal importance because it may mark the

particular nation’s culture and its institutions for
years to come. The new government and indeed the
whole nation must face the past because it impinges
on the present and on the future. Governments must
also be concerned about the present. Transitions
can be fragile and the possibility of major backlashes
is often very real. Finally, they must aim at securing a
future of peace and national unity where there was
conflict and paolitical polarization. Many of the specific
measures and paolicies adopted during a transition,
such as reports from truth commissions or trials,
have a bearing simultaneously on the legacy of the
past, on the present and on the future.

- The above ultimate purpose of building a just palitical
system comprises a series of principles. Some of
them are absolute. Others admit exceptions and
relativizations. But even principles that are stated
in absolute terms are subject to the condition of
feasibility. Political leaders may be absolved morally
for not having been able to comply with absolute
duties, due to unsurmountable factual restrictions,
but the State can still be responsible under
international law for such failings.

- As to the specific principles:

a. Concerning past human rights violations, it is
important to repair as much as possible the damage
caused and to erect a system that helps prevent
them from recurring. This calls for measures of
truth and justice. Prevention also calls for policies
that promate national unity and reconciliation. The
two are not necessarily in contradiction but, more
often than nat, it is not possible to harmaonize them
fully.

b. The policies designed to address the past
must be based on as full and public as possible a
disclosure of the truth about repressive practices
and about specific instances of the gravest forms
of victimization®. The truth must be established in
an official, impartial manner, so it may be generally
accepted and incorporated as part of the nation’s
historical memory. WWhen human rights violations
have been committed on a massive scale, the truth
must reveal both the overall working of the repressive
machinery and the fate of individual victims of the
worst crimes. Different methods may be called for
to account for these distinct but related aspects of
the truth.




c. It is important for the truth not only to be
known but also acknowledged by all institutions
and individuals concerned, and by society at large.
Acknowledging the truth implies admitting the truth
of the facts accounted for and recognizing that they
were wrong. This contributes to affirming the value
of the norms that were violated which, as stated above,
is particularly important during a foundational period.

Justice with regard to the crimes of the past has
several dimensions. One of them is the vindication of
the memory and good names of the victims. A second
dimension is the need to compensate the families
of the victims. Thirdly, there is the prosecution and
punishment of the perpetrators or other sanctions
such as disqualification from public office.

e. The truth, particularly about concealed crimes
must be deemed an absolute value, but criminal
justice ought to be balanced against the possibility
of forgiveness and the necessity of reconciliations.
Amnesties or pardons may be legitimate, but only if
they are adopted in knowledge of the truth, through
legitimate means, and they do not include crimes
that must always be prosecuted according to
international law.

f. For forgiveness really to serve the function of
promoting reconciliation and contributing to advance
values that will be part of the political order that
it is meant to be built, it must ideally meet several
conditions. The truth must not only be known but
acknowledged, as stated above in c. This reaffirms
the validity of the principles transgressed and
expresses a resolve not to let that happen again.

In practice such acknowledgement seldom occurs
when the main protagonists of the recent past still
wield a measure of power. But this fact does not deny
the validity of this criterion as part of the guidelines
for the process of transition.

g. The goals of truth seeking and justice may to some
extent be quantified. The goal of achieving national
unity or reconciliation is much more elusive. Indeed,
it cannat be properly be considered a goal, but “a
general direction, a kind of guiding star”®

Certainly different frameworks for the analysis
of transitions may be proposed, but whichever is
adopted it must be clear that the study of such
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political processes can hardly aim at scientific
conclusions. In effect, while on the one hand, ethical
statements cannot be said to be true or false, on the
other hand, hypotheses about political processes
can rarely be fully tested. This is so not only because
of the inherent limitations of social sciences. It
is also because many of the most interesting
hypotheses in this field are about supposed different
outcomes had alternatives courses of action been
followed; regarding them only educated guesses are
possible.

How did the transition in four latin
american countries affected the nature
of the truth-telling process and the
search for justice.

In this section the “elements for a framework” laid
out above are applied to analyze and compare some
key aspects of the main Latin American transitions
of recent years - Argentina, Uruguay, Chile and El
Salvador. In these countries most of the relevant
policies applied to the legacy of past human rights
violations have largely run their course [although
certainly many problems still remain). Three of them
established truth commissions whose work and
reports have been the subject of much study.

The case of South Africa will be brought in for
comparison, with all due caveats. The South African
case is illustrative because the government studied
with great deliberation the Latin American examples
of truth commissions, before setting up its own Truth
and Reconciliation Commission. This commission,
although still at wark, has already greatly added to
the pool of international experiences on this matter.

For reasons of space | will assume a familiarity with
the main traits of all the abave palitical transitions in
all that is not explicitly referred to.

The crisis that preceded the transition
and the type of transition.

The political developments of the last decades
in Argentina, Chile and Uruguay present some
relevant similarities: (a) A political effervescence and
polarizationtookplaceinallthree countries, startingin
the late sixties. It was largely ideologically inspired, the
main reference being Castro’s Cuba. As a response
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to the growing ascendancy of revolutionary palitics,
political strategies and counterinsurgency methods
of “dirty war” were developed by the respective
military establishment and ideologues on the right.
(b]) In all three countries (although more markedly
in Uruguay and Chile) there was a palitical system
which, it could be argued, allowed for the interplay
of a wide range of political options, rather than a
tyrannical oppression that might justify rebellion
and insurgency. (c] In all three countries the military
leaders that took power in the 1970s and the
political sectors that actively supported them saw
the previous polarizations as a local and regional
expression of the East-\West political struggle. This
vision was certainly shared and encouraged by the
U.S. government and military establishment. (d]
The military governments in Argentina, Chile and
Uruguay felt therefore that theirs was a supreme
mission: the life of their nations was in danger and
their duty was to step in, stamp out the communist
thread and build a system that would prevent such
danger from recurring. Thus, they saw their taking
over power as a foundational time in palitics. Palitical
repression was their perverse version of retributive
justice and preventive measures. (e] In all three
countries the military government was institutional
in character, representing all branches of the
armed forces (in Chile the police participated too),
rather than the personal rule of a dictator or a small
group supported by armed forces that play the role
of a praetorian guard, as had been often the case in
Latin America.

The above considerations greatly contributed to
harden the resolve of the military in Uruguay and
Chile during the transitional process and allowed the
Argentina military eventually to put pressure against
President Alfonsin’s palicies.

It is important to stress that at the present time
it is widely shared by the public opinion in all these
countries that the above considerations may or may
not have justified the respective military takeover
(a point on which there is still much disagreement)
but could never justify crimes such as political
assassinations, “disappearances” or torture. Yet
the military establishment in Uruguay and Chile have
refused to acknowledge such distinction and admit
to the wraongness of their human rights abuses. In
Argentina such admission was made in 1995 by
general Balza, the head of the Argentinean Army.

Despite the similarities just mentioned, there were
some critical differences in the paolitical processes of
all three countries. The leftist” enemy” to be fought
had reached political power in Chile. In Uruguay it
did not, but it represented a significant sector of
the population even not counting the Tupamaros
guerrilla. In Argentina the military considered as its
main enemy a number of thousand of mostly urban
young militants of mavements or fractions of parties
which advocated armed revolution.

Chile and Argentina resorted to disappearances on
a massive scale. Uruguay avoided this repressive
method, at least within its territory, concentrating
on prolonged imprisonment and severe torture.
In Argentina and Uruguay there had been acts of
terrorism or other humanitarian abuses by the
respective guerrila movements, particularly in
the period prior to the military takeover. In Chile
some guerrilla resistance developed starting in
1979-1980. All military governments meted out
extensive punishment, including also military trials
and convictions for these acts of armed resistance.
During the subsequent transitions, the need to solve
the situation of remaining political prisoners who
had opposed the previous governments became
a major consideration, particularly in Uruguay and
Chile. Further, in Chile, the Commission For Truth
and Reconciliation included in its report an account
of the humanitarian abuses committed by armed
opposition groups.

In both Uruguay and Chile the transition was
initiated after the de ftcto regimes were defeated
at the ballot box. However, the military was able in
both countries to keep united and to rationalize their
defeat as part of their own itinerary to restore the
country to demacratic rule. In Argentina, as already
stated, the 1982 defeat of the military in the war of
the Falklands precipitated their downfall.

In Argentina, Chile and Uruguay, the new civilian
governments were confronted with the task to
reconstruct and perfect the political system. They
had, particularly Chile and Uruguay, a political culture
and past democratic institutions to build on.

The political transition in El Salvador was much
different. There country did not have a history of
functioning democratic institutions and practices.
The political system had failed to incorporate vast




sectors of the population. Indeed, control of the land,
of economic and political power and of military force
had traditionally been in the hands of an oligarchy.
It could reasonably be argued that it was hardly
possible to attempt major political change in El
Salvador working within the palitical system.

During the internal armed conflict which started
in 1980 it is generally estimated that tens of
thousands were killed, the vast majority of them by
forces of the government.

Eventually, the parties to the internal conflict came
to agree to peace in 1991, with the mediation
of United Nations representatives. The poalitical
process initiated in El Salvador around the peace
process and in the time after the peace accords, in
the early 1990s, is foundational in the more strict
sense, namely, that it is about attempting to build
genuine democratic institutions in a country where
they have not taken root before.

Concerning all the above transitions, the importance
of the worldwide changes of the 1980s, which
brought about the end of the Cold War, and led to
a revaluation of the idea of democracy and rule of
law, cannot be underestimated. However, these
changes had a more tangible impact in the Chilean
and Salvadorean transitions both of which date
from the early 1990s than in the Argentinean and
Uruguayan ones, initiated respectively in 1983 and
1984. Most of the “enemies” on the left, fought by
the military regimes in all four countries, evolved
during the years of their palitical or armed struggle
against dictatorship. But by the second half of the
1980s those still living under a dictatorship or
continuing to engage in armed struggle were even
readier to accept a peaceful transition to demaocracy,
and resigned to the necessary compromises to
achieving so.

South Africa was certainly not immune to these
world changes either. For decades the Apartheid
regime had resisted strong international pressure.
One of the factors that helped it to harden its resolve
was the fact that the opposition African National
Congress [ANC] not only embraced the strategy
of armed struggle but was seen as including in it
political fractions aligned with the Soviet Union.
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During the height of the human rights crisis in
some of the countries mentioned, there were local
human rights organizations gathering evidence,
providing legal and moral assistance to the victims
or their families and denouncing the violations
committed. They were particularly strong in Chile,
under the umbrella of the Catholic Church and
the active support of a number of other religious
denominations. By the time of the transition to
democracy these organizations had amassed
substantial evidence on all but a small percentage
of the gravest violations committed under military
rule. Such support from the Church’s hierarchy
was lacking in Argentina and Uruguay. In Argentina
humanitarian activism was largely conducted by the
relatives of the victims. While much information was
gathered by them they did not have the resources or
supportto conduct the kind of thorough documenting
carried out by the Chilean organizations. In Uruguay
there was even less scope of action to systematically
document human rights violations during the years
of dictatorship. El Salvador also counted with
well organized church-sponsored human rights
organizations. The enormity of the human rights
violations, the fact that most were committed in the
country side and the very difficulties imposed by the
internal armed conflict imposed serious obstacles
in the process of documenting human rights
violations.

In South Africa there was a broad range of church-
sponsored, social and political organizations that
gathered information on the crimes committed by
the Apartheid regime.

The four Latin American countries being discussed
and South Africa represent four of the types of
correlation of forces during a transition that are
mentioned above in Footnote.

Chile and Uruguay may be said to fall roughly within
the same category in that, as stated above, the
transition was marked by the defeat of the military
regime at the ballot box without the respective
governments having lost a sense of unity and
contral of the process. But they differ in at least four
important respects, other than the already stated
fact that the sectors considered by the military as
the “enemy” had attained political power in Chile and
not in Uruguay:
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(a) Grave human rights violations were committed
in Uruguay - prolonged imprisonment without trial
and severe torture - which affected probably a
higher percentage of their population than in most
other countries. Yet, the fact that they didn’t resort
to a systematic practice of “disappearances” made
for a relevant difference. Some 164 Uruguayans
were victims of political assassinations or
disappearances during the military regime, about
80% of them while in exile in Argentina; the rest
is widely assumed to have been deaths caused by
severe torture. Needless to say, such atrocities
cannat possibly be belittled. However, the systematic
and massive practice of “disappearances” leaves a
trail of unrelenting anguish, unburied dead, and the
stigma upon the State of having set up a concealed
machinery for the premeditated extermination of
certain categories of people. The clamor for truth,
acknowledgment and justice concerning such
grievous crimes cannot be overstated.

(b) As already stated, in Chile there were well
endowed programs for the defense of human rights.
Nothing of the sort happened in Uruguay.

(c]) The Chilean transition followed an itinerary fixed
by the military in 1980 and designed to secure their
rule until 1997, had they won the yes-no vote that
took place in 1988. After loosing the 1988 plebiscite
they contemplated a sure defeat in the competitive
election due to take place the following year. In the
interval, many constitutional amendments were
agreed between the military regime and the
opposition. However, no other compromises were
made that are known of or may be reasonably
suspected. In Uruguay it is widely assumed that the
Colorado Party led by Julio Sanguinetti agreed with
the military to a policy of impunity, prior to the 1984
elections that put him in power.

(d) The military in Uruguay did not attempt to pass
for itself an amnesty law before the transition, on the
grounds that they had nothing to be forgiven forl”).
An amnesty was indeed passed for the opposition
guerrillas. In Chile the military government had
passed an amnesty law in 1978, forgiving all the
political crimes committed since the coup d'état
of 1973®. There were no subsequent amnesties.
There was simply no agreement among the different
branches of the armed forces for a second amnesty
before leaving power. The Chilean Navy and Air Force,

which had withdrawn from active participation in
repressive forces by the time of the 1978 amnesty,
felt that the slate had been wiped clean once and
there was no justification for a second amnesty.
These facts allowed for the successful prosecution
of the 1976 Letelier case and some of the most
salient cases of human rights violations committed
by the military regime after 1978.

The type of transition Argentina went through
is, with the sole exception of cases of complete
military defeat of the previous regime, the one that
in principle gives the incoming government the
broadest powers to deal with the past. After their
defeat at the Falklands war the Argentinean military
did not have the time or muscle to compromise
with the opposition and their hastily arranged
dispositions for leaving power and securing impunity
soon crumbled down. A self amnesty passed by
them was declared null by the incoming elected
parliament. The critical question in Argentina was
the sustainability of the process of dealing with the
past, as it is discussed below.

In El Salvador, agreement about a pacification and
political and institutional reforms was achieved
by negotiation between the warring parties. Both
sides had a record of violations of basic principles
of humane behavior, albeit they were far more
numerous on the side of the governmental forces.
Peace was possible because of an actual military
stalemate and because the forces representing
both sides had evolved to the point where they could
acquiesce to political arrangement that neither of
them would have agreed upon ten years earlier.
The main restriction on the possibility of seeking
truth and justice concerning abuses by both sides
was precisely the fact that both had an interest in
impunity for their ranks.

The basis for the South African transition were also
agreed upon by compromise. During the period
leading to the political transition in South Africa,
the National Party government passed successive
amnesties. Further, the deal between the ANC
and the National Party included an agreed interim
Constitution which contained a Final Clause!® that
provided for a future amnesty for political crimes of
the past.
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Analysis of the actual content and
outcome of main policies concerning
truth, justice and reconciliation.

In all the countries discussed there was no question
of attempting to mete out justice for all political
crimes. Even if in theory any of the new governments
had had the power to do so, the sheer magnitude
of the problem would have made the task of fair
prosecution and trial of every case impaossible. But in
all those countries there were certainly expectations
for the revelation of the truth and for trial and
punishment regarding the gravest crimes. This
expectation was greater were such crimes involved
the loss of life and all the more intense in the case of
“disappearances”.

It became evident, starting with the Argentinean
case, that although trials could shed light on the
details of individual crimes and the whereabouts
of the victims, the case by case judicial approach
was not suited to achieve an overall account of the
repressive machinery, its methods, the enormity of
the damage caused and of the nation’s moral
breakdown. Thus the Argentinean solution of a truth
commission, later emulated by Chile, EI Salvador
and South Africa, among several other countries.
Uruguay did not institute a proper truth commission,
if one does not count the rather unsatisfactory
work, in 1985, of a parliamentary commission
that reported on 164 disappearances, mostly of
Uruguayans living in Argentina, during the years of
military rule.

Truth Commissions in this model are meant to
function as moral panels, not legal courts. A relative
exception is that of the South African Truth and
Reconciliation Commission, as seen below.

The Argentinean commission produced an
impressive report about the repressive system, its
methaods, its victims. It could not, however, investigate
and come to a considered conclusion about the
nearly 9,000 cases of disappeared brought to its
attention. It merely listed them in a second volume.
This was largely due to the great numbers involved
and to the fact that there was no strong human
rights institution centralizing and systematizing
information during the time of the dictatorship.

The report of the Argentinean commission and

its dissemination certainly facilitated the 1985
trial and conviction of former members of three
successive ruling juntas, after a military investigation
ended clearing the military leaders. Subsequent
judicial investigations and trials encountered great
difficulties. Eventually, under military pressure,
the government had a law passed, in December
of 1986, establishing a deadline for prosecution
("Punto Final”) and later, in June of 1987, a second
one establishing by law the excuse of superior
orders (“Obediencia debida”) for all but the higher
military ranks.

President Alfonsin enjoyed undoubted prestige as
an honest person and a convinced democrat when
he was inaugurated as president of Argentina. But it
is evident that he failed to meet the criterion of being
able to sustain the policies he adopted and ended up
by signing impunity bills. The effects of such backlash
are more damaging for the transition than the fact
that a President resigns himself to not being able
to change an inherited self-amnesty, but refuses
to accept its legitimacy and to convalidate it, as
President Aylwin did in Chile. In Argentina, the laws
that secured impunity created great frustration
and a sense of betrayal in broad sections of the
population and embittere the human rights debate
for years to come. President Menem subsequent
pardon to the convicted military leaders, after theiy
served a few years in prison, further fueled such
sentiments. That frustration has been a main factor
for the refusal of the relatives of the disappeared
to accept any compensation. A major paositive step,
however, took place in 1995 when the head of the
Argentinean army acknowledged the institution’s
past wrongdoing.

Where did President Alfonsin went wrong? \Was
it mainly a lack of realism or a lack of consistency
and resolve? It has been argued that the latter is
more the case as there was demonstrated capacity
in Argentina to resist military pressure!'®. | would
not dispute that assertion, but | have argued'"
that the annulment of the self-amnesty passed by
the military, while a legitimate measure, left a very
great number of military liable to prosecution. The
military then closed ranks and refused to provide
the information to obtain the truth about individual
cases of disappearances. Securing collaboration of
some of them, through some sort of plea bargaining
or partial amnesty for lesser crimes in exchange for
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information, would likely have broken their implicit
pact of silence. The experience of South Africa, where
at the time of writing this paper it is reported that
more than 5,000 petitions for amnesty in exchange
for information have been filed, suggests that the
culprit’'s cost benefit calculus may in some cases
be the only effective means of loosening the bonds
created by shared liability and peer pressure.

In Chile, the quality of President Aylwin’'s leadership
is acknowledged by most Chileans, supporters and
former opponents alike. He made it clear that he
took personal direction of the policy concerning the
past from the very aftermath of his inauguration.

The Chilean Commission on Truth and Reconciliation
could produce a report detailing every one of the
nearly 3,000 cases of kilings and disappearances
it examined, reaching a £inn conclusion in over 70%
of them.

It was left to a successor commission (Corporacion
de Reparacion y Reconciliacién]) to complete
investigation of the rest, as well as of cases not
submitted to the truth commission in time. This
second commission finalized its work in 1996.

The report of the Chilean commission, solemnly
announced by the President to the nation and
widely disseminated, produced a salutary shock
in the country. Yet, public debate of the report
abruptly subsided when, less than a month after
its publication, Senator Jaime Guzman, the leading
political figure on the right, was assassinated by
order of an extreme left group.

In the years that followed, reparations were
instituted by law and accepted by the relatives of
fatal victims. Prosecution of some salient cases
non covered by the 1978 amnesty law resulted in a
score of convictions. Judicial investigations of cases
covered by the amnesty continued, at the behest of
President Alywin and facilitated by the findings of the
truth commission’s. little progress was made due
to lack of cooperation from the military who enjoyed
the immunity granted by the 1978 amnesty.

Different political sectors have acknowledged the
truth contained in the commission’s report, but the
Army has failed to admit to any wrongdoing.

In my view there has been some fair criticism
of the policies of the Aylwin administration -that
dissemination of the commission’s report could have
been encouraged to a far greater extent. Criticism
of the apparent wilingness of the successor
government of President Frei to downplay human
rights issues is also well grounded. However, |
disagree with the view that President Aylwin bears
responsibility for not having attempted to repeal the
1978 amnesty law. \While | consider this amnesty law
utterly illegitimate, | believe President Aylwin stood no
chance of passing a repeal law through Parliament.
He could not have mustered a majority vote, due to
the fact that the Constitution he inherited included
nine appointed senators who tipped the balance to
the right. To start his government with a sure political
defeat would have weakened his ability to institute the
truth commission and to increase, as it happened,
the probabilities for successful prosecutions of the
crimes that could legally be prosecuted.

This was, in my view, an example of a policy (by no
means perfect] adopted with a view of enlarging
future scope for action while being able to sustain
the course followed.

In the case of Uruguay it seems clear that President
Sanguinetti privately assured the military that there
would be no trials. | believe he honestly but wrongly
concluded that this was the best possible course of
action.

The main point of criticism is that the impunity
measures were adopted without a process
of revelation of the truth and without
acknowledgement of wrongdoing on the part of the
military. Such failings elicited a strong reaction on
the part of Uruguayan citizens. Acting according to
a constitutional right to initiative, a number in excess
of 25% of all registered voters signed a petition for a
plebiscite on the repeal of the impunity law passed by
Congress. After the plebiscite was lost, the matter
was pretty much settled. Yet the country exhausted
itself in such battles in the very first years of the
transition and the whole experience badly scarred
the nation.

In El Salvador, as in any process of sharp internal
conflict, an agreed upon solution depended on the
leadership on both sides. In this case the facilitating
role of the United nations was instrumental.
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The establishment of a United Nations Commission
for the Truth on El Salvador, composed of three
distinguished non Salvadoreans, signified a new
precedent. Probably it would not have been
feasible to set up a Commission of Salvadoreans
acceptable to both parties. Yet, in the event,
although the Commission’s report is no doubt a
powerful document that produced considerable
impact in el Salvador, it could also be criticized on
some accounts.\Working within a tight deadline to
investigate crimes that by most accounts amounted
to tens of thousands, the Commission ended up by
providing detailed information on a limited number
of significant cases, indicating in the process the
names of those it found responsible of wrongdoing.

Days after the publication of the report, President
Cristiani rushed an amnesty law through parliament.
While this precipitous move has been rightly
criticized, few have commented on the extent to
which the commission’s report contributed to
prompt it.

There are two separate questions that deserve
analysis. The first one is whether or not it is
appropriate for a truth commission to attribute
individual guilt for the crimes committed. My
opinion is that although the conclusions of truth
commissions do not have the effect of applying
legal sanctions, the naming of individual culprits by
an official, highly visible report, without them having
been heard, is the moral equivalent of conviction
without due process. It violates, if not the letter, at
least, the spirit of the rule of law, and it establishes a
dangerous precedent. Neither the Argentinean nor
the Chilean truth commission passed judgement
on individual culprits, but on the responsibility of the
State and its organs. The information they gathered
on individual involvement in the crimes ended up in
the courts and could thus be made public.

The case of the South African commission is
different. The power to give amnesty in exchange for
full disclosure was given to it by law. Those who are
investigated by the commission have the right to a
judicial-like hearing.

The second question has to do with the decision
to reveal the truth about some cases, however
significant, which meant that people ended up being
named and some not, on both sides. This created

obvious political problems. President Cristiani may
have had spurious motives to pass the amnesty law.
But the flawed report handed him the seemingly
plausible paolitical argument that otherwise the
peace process could have been gravely upset.

In South Africa the decision to dismantle Apartheid
and agree on a peaceful transition was due both to
the leadership of then leader of the National Party
and President F.W de Klerk and the leader of the
ANC, Nelson Mandela. The subsequent policies to
deal with the past met, however, with the objections
of the National Party, which joined the new Mandela
administration in a national coalition for an initial
period. As to President Mandela there can be little
doubt about his singular moral and political stature
in contemporary paolitics. He is widely regarded in
South Africa and abroad as the driving force and
guarantor of a successful transition.

However, precisely because in South Africa true
popular participation in major public policies
decisions has been absent for so long, process is
as important as content. The procedure to set
up the Truth and Reconciliation Commission now
acting in South Africa involved widespread national
participation. The commission itself has a broader
mandate, greater powers and byfarmore humanand
financial resources than any of the Latin American
ones had. Its work is still very much in progress, but
whatever its outcome there can be little doubt that
the lessons from this exercise will greatly influence
future political transitions.

*Professeur a la faculté de droit du Chili ou il enseigne les
droits de ’'Homme, les valeurs morales et la politique

(Article published in Comparative Peace Processes
in Latin America. Edited by Cynthia J. Arnson.
Woodrow Wilson Center Press, \Washington, DC.
(1999].
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NOTES

(1) - The more relevant of these publications, for the
purposes of this paper are:
- “Confronting  Human Rights Violations Committed
by Former Governments: Principles Applicable and
Palitical Constraints”, in State Crimes. Punishment or
Pardon, The Aspen Institute, 19889.

Introduction to the English edition to the Report

of the Chilean National Commission on Truth and
Reconciliation. Notre Dame University Press, Notre
Dame and London, 2 Volumes, 1993.

A chapter in The Healing of a Nation? Edited by Alex
Boraine and Janet Levy, Justice in Transition, Cape
Town, 1995.

“Balancing Ethical Imperatives and Political Constraints:

The Dilemma of New Democracies Confronting Past
Human Rights Violations”,
Volume 43, August 1992, N° B, university of California,
Hastings College of the Law.

in Hastings Law Journal,

An interview in Human Rights and Palitical Transitions:
From Gettysburg to Bosnia. Eds. Hesse, Car la and Post,
Robert. Zone Books, N.Y. (Forthcoming).

Opinions publishedin Truth Commissions: AComparative

Assessment. An interdisciplinary Discussion Held at
Harvard Law School in May 1996. The Harvard Law
School Human Rights Program, 1997.

(2] - As to palitical realities, | have drawn an initial typology
(19889: 45 47) of situations (taken from the contemporary
examples known at that time) based on the character and
degree of the restrictions faced by the new governments
in their efforts to deal with past abuses: (a) absence of
significant political constraints due to the fact that the
dictatorial regime suffered a complete military defeat; (b)
the forces representing the previous government have lost
legitimacy and cohesiveness but retain control of armed
power; (c]) military rulers allow for a civilian government
to come to power, following a negotiation or under terms
imposed by them; (d) after a gradual process of palitical
opening, the worst violations become part of the relatively
distant past

(3) - Max Weber, Palitics as a Vocation, in FROM MAX

WEBER: ESSAYS IN SOCIOLOGY (H.H. Gerth & C. Wright
Mills eds. & trans., 1946)

(4] - | have argued that the truth is an absolute value
(Introduction to the Report of the Chilean National
Commission on Truth and Reconciliation, 1993: xxxi).
National unity cannot be built on a divided memory about
basic facts of the common history. Without knowledge of the
truth, any policy would be blind. If it leans towards severity, it
may be tantamount to sheer revenge. If it favors clemency,
it may amount to mere impunity. The truth is particularly
essential with regard to secret crimes which continue to
be denied.

like

amnesties or pardons; the forgiveness from the victims or

(5) We refer here to formal societal forgiveness,

their relatives is an intimate, personal matter which can
hardly be the subject of State palicies, although such policies
may indeed impinge on the probability of forgiveness taking

place.

(B) These words from Professor Agustin Squella were
pronounced in a round table in Santiago de Chile, in 1996.
To my knowledge they have not been published.

(7] The Uruguayan military are said to have privately justified
their systematic to torture on the grounds that it allowed
them to avoid the disappearances and killings as they were

committed in Chile and Argentina.

(8) The 1978 amnesty covered the worst crimes,
committed during a period when the secret police DINA
engaged in systematic “disappearances”. One grievous
crime was exempted: the assassination of Orlando Letelier
and an American colleague in Washington D. C.committed
in1976. The practice of disappearances was discontinued
after 1978, although many other crimes continued to be

perpetrated.

(9] The relevant paragraph of the final clause of the interim
Constitution of 1983 reads:
reconciliation and reconstruction, amnesty shall be granted

“In order to advance such

in respect of acts, omissions and offenses associated with
political objectives and committed in the course of the
conflicts of the past. To this end, Parliament under this
Constitution shall adopt a law determining a firm cut-off
date, which shall be a date after 8 October 1990 and before
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6 December 1993, and providing for the mechanisms,
criteria and procedures, including tribunals, if any, through
which such amnesty shall be dealt with at any time after
the law has been passed”. As indicated above in Footnote
(1), South Africa is in a category of its own. Certainly the
transition is meant as the beginning of a process to build a
just political system for all where none has existed before.
Under apartheid South Africa had a functioning democracy
but only for the ruling white minority. The long term objective
of building a united country above racial or ethnic distinctions
imposes a need for national unity and for peaceful overcoming
of the past, while acknowledging it fully.
In South Africa there were two distinct sets of major
grievances concerning the crimes of the past regime. One
was the systemic daily abuses committed underthe regime of
Apartheid by the very enforcement of a regime of segregation
and denial of basic rights to all but a white minority. The
second was the secret or denied crimes committed by
agents of the Apartheid regime against its opponents and
that were illegal even under the laws of Apartheid. These
74 secret crimes included acts of State terrorism abroad,
killings in custody and political assassinations and torture. On
the other hand, and notwithstanding the justice of its cause,
the ANC was also known to have committed abuses against
some of its members or against alleged collaborators of the

regime in the townships.

(10)JuanE.Mendez, Accountability for Past Abuses, Working
Paper # 223- September 1996. The Hellen Kellog Institute

for International Studies. University of Notre Dame.

(11) In “End of the Era of the Generals”, The New Republic,
December 16, 1995.



